SENATE JOURNAL

EIGHTY-SECOND LEGISLATURE — REGULAR SESSION
AUSTIN, TEXAS

PROCEEDINGS

SEVENTIETH DAY
(Saturday, May 28, 2011)

The Senate met at 2:12 p.m. pursuant to adjournment and was called to order by
President Pro Tempore Ogden.

The roll was called and the following Senators were present: Birdwell, Carona,
Davis, Deuell, Duncan, Ellis, Eltife, Estes, Fraser, Gallegos, Harris, Hegar, Hinojosa,
Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick, Rodriguez, Seliger,
Shapiro, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire, Williams,
Zaffirini.

The President Pro Tempore announced that a quorum of the Senate was present.

The Reverend Edward Garcia, Emmanuel United Methodist Church, Austin, was
introduced by Senator Watson and offered the invocation as follows:

God of wisdom, bring to us discernment that we may know what You
see as right and wrong. God of justice, bring us around the table where all
are heard without fear of judgment or rejection. God of grace, just as You
give us abundantly let us give unconditionally to all who hunger and thirst.
God of mercy, You forgave and You forgive; help us begin today forgiven
and forgiving. God of love, teach us the power that comes with Your love
to dissolve hate, pride, anger, and divisions. God of life, teach us the beauty
of each moment in our life and in our neighbors. Speak to us Your will.
Speak through us what is right and just. And tomorrow may the children
learn, may the hungry be fed, may the homeless find shelter, may the sick
find healing, may the unemployed find work, and may we all live together
remembering the blessing of what You've done here today. Surrounded by
Your holy presence and in Your holy name, we pray, so be it. Amen.

Senator Whitmire moved that the reading of the Journal of the proceedings of the
previous day be dispensed with and the Journal be approved as printed.

The motion prevailed without objection.
MESSAGE FROM THE HOUSE

HOUSE CHAMBER
Austin, Texas
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The Honorable President of the Senate
Senate Chamber
Austin, Texas

Mr. President:

I am directed by the House to inform the Senate that the House has taken the
following action:

THE HOUSE HAS CONCURRED IN THE SENATE AMENDMENTS TO THE
FOLLOWING MEASURES:

HB 4 (95 Yeas, 34 Nays, 2 Present, not voting)
HB 1759 (141 Yeas, 0 Nays, 2 Present, not voting)
HB 3708 (129 Yeas, 12 Nays, 2 Present, not voting)

THE HOUSE HAS REFUSED TO CONCUR IN THE SENATE AMENDMENTS
TO THE FOLLOWING MEASURES AND REQUESTS THE APPOINTMENT OF
A CONFERENCE COMMITTEE TO ADJUST THE DIFFERENCES BETWEEN
THE TWO HOUSES:

HB 242 (non-record vote)
House Conferees: Craddick - Chair/Cook/Isaac/Martinez Fischer/Parker

THE HOUSE HAS GRANTED THE REQUEST OF THE SENATE FOR THE
APPOINTMENT OF A CONFERENCE COMMITTEE ON THE FOLLOWING
MEASURES:

SB 40 (non-record vote)
House Conferees: Callegari - Chair/Frullo/Menendez/Miller, Sid/Orr

SB 408 (non-record vote)
House Conferees: Keffer - Chair/Chisum/Hardcastle/Huberty/Lozano

SB 542 (non-record vote)
House Conferees: Fletcher - Chair/Deshotel/Driver/King, Phil/Lavender

SB 660 (non-record vote)
House Conferees: Ritter - Chair/Hopson/Keffer/King, Tracy O./Lucio III

SB 1130 (non-record vote)
House Conferees: Kleinschmidt - Chair/Flynn/Lewis/Quintanilla/Sheets

THE HOUSE HAS ADOPTED THE FOLLOWING CONFERENCE COMMITTEE
REPORTS:

HB 3577 (142 Yeas, 0 Nays, 2 Present, not voting)
SB 249 (139 Yeas, 0 Nays, 2 Present, not voting)
SB 263 (141 Yeas, 0 Nays, 2 Present, not voting)
SB 602 (138 Yeas, 2 Nays, 2 Present, not voting)
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THE HOUSE HAS DISCHARGED ITS CONFEREES AND CONCURRED IN
SENATE AMENDMENTS TO THE FOLLOWING MEASURES:

HB 2154 (136 Yeas, 0 Nays, 3 Present, not voting)
HB 2549 (137 Yeas, 0 Nays, 2 Present, not voting)
Respectfully,

/s/Robert Haney, Chief Clerk
House of Representatives

CONFERENCE COMMITTEE ON HOUSE BILL 362

Senator West called from the President's table, for consideration at this time, the
request of the House for a conference committee to adjust the differences between the
two Houses on HB 362 and moved that the request be granted.

The motion prevailed without objection.

The President Pro Tempore asked if there were any motions to instruct the
conference committee on HB 362 before appointment.

There were no motions offered.

Accordingly, the President Pro Tempore announced the appointment of the
following conferees on the part of the Senate: Senators West, Chair; Wentworth,
Gallegos, Nichols, and Patrick.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 263 ADOPTED

Senator Carona called from the President's table the Conference Committee
Report on SB 263. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Carona, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 144 ADOPTED

Senator West called from the President's table the Conference Committee Report
on SB 144. The Conference Committee Report was filed with the Senate on Friday,
May 27, 2011.

On motion of Senator West, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 602 ADOPTED

Senator Rodriguez called from the President's table the Conference Committee
Report on SB 602. The Conference Committee Report was filed with the Senate on
Wednesday, May 25, 2011.

On motion of Senator Rodriguez, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.



4534 82nd Legislature — Regular Session 70th Day

SENATE RESOLUTION 1206
Senator Carona offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on Senate Bill 1087 (state-issued certificates of franchise authority to
provide cable service and video service) to consider and take action on the following
matters:

(1) Senate Rules 12.03(1) and (2) are suspended to permit the committee to
change and omit text not in disagreement in proposed SECTION 2 of the bill, in
amended Section 66.004(a), Utilities Code, to read as follows:

(a) A cable service provider or a video service provider that currently has or had
previously received a franchise to provide cable service or video service with respect
to such municipalities is not eligible to seek a state-issued certificate of franchise
authority under this chapter as to those municipalities until the expiration date of the
existing franchise agreement, except as provided by Subsections (b), (b-1), (b-2),
(b-3), and (c).

Explanation: This change is necessary to clarify that a cable service provider or
video service provider that received a franchise to provide cable service or video
service to a municipality is not eligible to seek a state-issued certificate of franchise
authority before the expiration of the franchise except as provided by Section 66.004,
Utilities Code.

(2) Senate Rules 12.03(1) and (4) are suspended to permit the committee to
change text which is not in disagreement and to add text on a matter which is not
included in either the house or senate version of the bill in proposed SECTION 2 of
the bill, in added Sections 66.004(b-1), (b-2), and (b-3), Utilities Code, to read as
follows:

(b-1) Beginning September 1, 2011, a cable service provider or video service
provider in a municipality with a population of less than 215,000 that was not allowed
to or did not terminate a municipal franchise under Subsection (b) may elect to
terminate not less than all unexpired franchises in municipalities with a population of
less than 215,000 and seek a state-issued certificate of franchise authority for each
area served under a terminated municipal franchise by providing written notice to the
commission and each affected municipality before January 1, 2012. A municipal
franchise is terminated on the date the commission issues a state-issued certificate of
franchise authority to the provider for the area served under that terminated franchise.

(b-2) A cable service provider or video service provider in a municipality with a
population of at least 215,000 may terminate a municipal franchise in that
municipality in the manner described by Subsection (b-1) if:

(1) the cable service provider or video service provider is not the incumbent
cable service provider in that municipality; and

(2) the incumbent cable service provider received a state-issued certificate
of franchise authority from the commission before September 1, 2011.

(b-3) A municipality with a population of at least 215,000 may enter into an
agreement with any cable service provider in the municipality to terminate a
municipal cable franchise before the expiration of the franchise. To the extent that the
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mutually agreed on terms and conditions for early termination of the unexpired
municipal cable franchise conflict with a provision of this chapter, the agreed on terms
and conditions control.

Explanation: This change is necessary to differentiate between termination of
franchises by service providers in municipalities with populations of less than 215,000
and by service providers in municipalities with populations of at least 215,000.

(3) Senate Rule 12.03(1) is suspended to permit the committee to change text
not in disagreement in proposed SECTION 2 of the bill, in amended Sections
66.004(c) and (f), Utilities Code, to read as follows:

(c) A cable service provider [that-serves—fewer-than40-percent-of-the-total-cable
eustomers--a-manteipal-franchise-areaand] that elects under Subsection (b), (b-1), or
(b-2) to terminate an existing municipal franchise is responsible for remitting to the
affected municipality before the 91st day after the date the municipal franchise is
terminated any accrued but unpaid franchise fees due under the terminated franchise.
If the cable service provider has credit remaining from prepaid franchise fees, the
provider may deduct the amount of the remaining credit from any future fees or taxes
it must pay to the municipality, either directly or through the comptroller.

(f) Except as provided in this chapter, nothing in this chapter is intended to
abrogate, nullify, or adversely affect in any way the contractual rights, duties, and
obligations existing and incurred by a cable service provider or a video service
provider before the date a franchise expires or the date a provider terminates a
franchise under Subsection (b-1) or (b-2), as applicable, [enactment-of-this—echapters|
and owed or owing to any private person, firm, partnership, corporation, or other
entity including without limitation those obligations measured by and related to the
gross revenue hereafter received by the holder of a state-issued certificate of franchise
authority for services provided in the geographic area to which such prior franchise or
permit applies. All liens, security interests, royalties, and other contracts, rights, and
interests in effect on September 1, 2005, or the date a franchise is terminated under
Subsection (b-1) or (b-2) shall continue in full force and effect, without the necessity
for renewal, extension, or continuance, and shall be paid and performed by the holder
of a state-issued certificate of franchise authority, and shall apply as though the
revenue generated by the holder of a state-issued certificate of franchise authority
continued to be generated pursuant to the permit or franchise issued by the prior local
franchising authority or municipality within the geographic area to which the prior
permit or franchise applies. It shall be a condition to the issuance and continuance of
a state-issued certificate of franchise authority that the private contractual rights and
obligations herein described continue to be honored, paid, or performed to the same
extent as though the cable service provider continued to operate under its prior
franchise or permit, for the duration of such state-issued certificate of franchise
authority and any renewals or extensions thereof, and that the applicant so agrees.
Any person, firm, partnership, corporation, or other entity holding or claiming rights
herein reserved may enforce same by an action brought in a court of competent
jurisdiction.

Explanation: These changes are necessary to add cross-references to Section
66.004(b-2), Utilities Code.
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(4) Senate Rules 12.03(1), (2), and (4) are suspended to permit the committee to
change text not in disagreement, omit text not in disagreement, and add text on a
matter which is not included in either the house or senate version of the bill, in
proposed SECTION 4 of the bill, in amended Section 66.006(c) and added Section
66.006(c-2), Utilities Code, to read as follows:

(c) All fees paid to municipalities under this section are paid in accordance with
47 U.S.C. Sections 531 and 541(a)(4)(B) and may be used by the municipality as
allowed by federal law; further, these payments are not chargeable as a credit against
the franchise fee payments authorized under this chapter.

(c-2) A municipality that receives fees under this section:

(1) shall maintain revenue from the fees in a separate account established
for that purpose;

(2) may not commingle revenue from the fees with any other money;

(3) shall maintain a record of each deposit to and disbursement from the
separate account, including a record of the payee and purpose of each disbursement;
and

(4) may not spend revenue from the fees except directly from the separate
account.

Explanation: This change is necessary to clarify that all fees paid to
municipalities under Section 66.006, Utilities Code, are not chargeable as a credit
against franchise fee payments authorized under Chapter 66, Utilities Code, and that
municipalities may not spend revenue from fees received under Section 66.006 except
by spending the revenue directly from a separate account, to remove language
requiring a detailed accounting of deposits, and to reletter Subsection (c-3) as
Subsection (c-2).

(5) Senate Rules 12.03(1) and (2) are suspended to permit the committee to
change and omit text not in disagreement in proposed SECTION 4 of the bill, in
amended Section 66.006(d), Utilities Code, to read as follows:

(d) The following services shall continue to be provided by the cable provider
that was furnishing services pursuant to its municipal cable franchise [watiFaraaryts
2008—ef] until the expiration or termination [term] of the franchise [was—te—expire;
whicheveristater;] and thereafter as provided in Subdivisions (1) and (2) below:

(1) institutional network capacity, however defined or referred to in the
municipal cable franchise but generally referring to a private line data network
capacity for use by the municipality for noncommercial purposes, shall continue to be
provided at the same capacity as was provided to the municipality prior to the date of
expiration or [the]| termination, provided that the municipality will compensate the
provider for the actual incremental cost of the capacity; and

(2) cable services to community public buildings, such as municipal
buildings and public schools, shall continue to be provided to the same extent
provided immediately prior to the date of the termination. On [Beginning-enJantary
42008 —e#] the expiration or termination of the franchise agreement, [witicheveris
laters] a provider that provides the services may deduct from the franchise fee to be
paid to the municipality an amount equal to the actual incremental cost of the services
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if the municipality requires the services after that date. Such cable service generally
refers to the existing cable drop connections to such facilities and the tier of cable
service provided pursuant to the franchise at the time of the expiration or termination.

Explanation: This change is necessary to clarify that institutional network
capacity and cable services to community public buildings shall continue to be
provided in all municipalities as they were provided before the expiration or
termination of a franchise.

(6) Senate Rule 12.03(1) is suspended to permit the committee to change text
not in disagreement in proposed SECTION 6 of the bill, to read as follows:

SECTION 6. (a) A municipality that received fees described by Section
66.006(c), Utilities Code, before September 1, 2011, shall, on September 1, 2011,
transfer any fees that have not been disbursed to a separate account as required by
Section 66.006(c-2), Utilities Code, as added by this Act.

(b) The change in law made by this Act in adding Section 66.006(c-2)(3),
Utilities Code, applies only to transfers, deposits, and disbursements made on or after
the effective date of this Act. A transfer, deposit, or disbursement made before the
effective date of this Act is governed by the law in effect on the date the transfer,
deposit, or disbursement was made, and the former law is continued in effect for that
purpose.

Explanation: These changes are necessary to correct cross-references.

SR 1206 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1087 ADOPTED

Senator Carona called from the President's table the Conference Committee
Report on SB 1087. The Conference Committee Report was filed with the Senate on
Wednesday, May 25, 2011.

On motion of Senator Carona, the Conference Committee Report was adopted by
the following vote: Yeas 28, Nays 3.

Yeas: Carona, Davis, Deuell, Duncan, Ellis, Eltife, Estes, Fraser, Gallegos,
Harris, Hegar, Hinojosa, Huffman, Jackson, Lucio, Nelson, Ogden, Rodriguez,
Seliger, Shapiro, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire, Williams,
Zaffirini.

Nays: Birdwell, Nichols, Patrick.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 249 ADOPTED

Senator Estes called from the President's table the Conference Committee Report
on SB249. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Estes, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.
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(Senator Eltife in Chair)

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1335 ADOPTED

Senator Van de Putte called from the President's table the Conference Committee
Report on HB 1335. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Van de Putte, the Conference Committee Report was
adopted by the following vote: Yeas 30, Nays 1.

Nays: Nichols.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1732 ADOPTED

Senator Hinojosa called from the President's table the Conference Committee
Report on HB 1732. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Hinojosa, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1489 ADOPTED

Senator Whitmire called from the President's table the Conference Committee
Report on SB 1489. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Whitmire, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 200 ADOPTED

Senator Whitmire called from the President's table the Conference Committee
Report on HB 200. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Whitmire, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 871 ADOPTED

Senator Zaffirini called from the President's table the Conference Committee
Report on HB 871. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Zaffirini, the Conference Committee Report was adopted
by the following vote: Yeas 29, Nays 2.
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Yeas: Carona, Davis, Deuell, Duncan, Ellis, Eltife, Estes, Fraser, Gallegos,
Harris, Hegar, Hinojosa, Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick,
Rodriguez, Seliger, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire,
Williams, Zaffirini.

Nays: Birdwell, Shapiro.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2560 ADOPTED

Senator Estes called from the President's table the Conference Committee Report
on HB 2560. The Conference Committee Report was filed with the Senate on Friday,
May 27, 2011.

On motion of Senator Estes, the Conference Committee Report was adopted by
the following vote: Yeas 23, Nays 8.

Yeas: Birdwell, Carona, Davis, Deuell, Duncan, Eltife, Estes, Fraser, Gallegos,
Harris, Hegar, Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick, Seliger,
Shapiro, Wentworth, Whitmire, Williams.

Nays: Ellis, Hinojosa, Rodriguez, Uresti, Van de Putte, Watson, West, Zaffirini.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2729 ADOPTED

Senator Watson called from the President's table the Conference Committee
Report on HB 2729. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Watson, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 313 ADOPTED

Senator Seliger called from the President's table the Conference Committee
Report on SB 313. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Seliger, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays O.

SENATE RESOLUTION 1212
Senator Huffman offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on House Bill 2694 (continuation and functions of the Texas Commission
on Environmental Quality), to consider and take action on the following matter:

Senate Rule 12.03(1) is suspended to permit the committee to change text not in
disagreement in proposed Section 6.03 of the bill, in amended Section 5.701(n)(1),
Water Code, to read as follows:



4540 82nd Legislature — Regular Session 70th Day

(1) Each provider of potable water or sewer utility service shall collect a
regulatory assessment from each retail customer as follows:

(A) A public utility as defined in Section 13.002 [ef—this—eede] shall
collect from each retail customer a regulatory assessment equal to one percent of the
charge for retail water or sewer service.

(B) A water supply or sewer service corporation as defined in Section
13.002 [efthis-eede] shall collect from each retail customer a regulatory assessment
equal to one-half of one percent of the charge for retail water or sewer service.

(C) A district as defined in Section 49.001 [efthis-eede] that provides
potable water or sewer utility service to retail customers shall collect from each retail
customer a regulatory assessment equal to one-half of one percent of the charge for
retail water or sewer service.

Explanation: This change is necessary to remove a change to the regulatory
assessment collected by certain water supply or sewer service corporations.

SR 1212 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2694 ADOPTED

Senator Huffman called from the President's table the Conference Committee
Report on HB 2694. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Huffman, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

REMARKS ORDERED PRINTED

On motion of Senator Watson and by unanimous consent, the exchange between
Senators Huffman and Watson regarding HB 2694 was ordered reduced to writing
and printed in the Senate Journal as follows:

Senator Watson: I worked for some time on getting to a point where I was
comfortable with the provisions in this bill that call for a more expedited review of a
permit modification for the purpose of installing MACT controls on power plants, and
for the purpose of establishing clear legislative intent, I want to ask you one question
about that language in this bill. Page 33, lines 4-15 outlines a process for resolving
any legitimate issues of material fact regarding whether the choice of technology
approved in a draft permit is maximum achievable control technology. It allows a
party to request a contested case hearing on that issue, and says that the commission
should conduct the hearing. It is my understanding that the commission does not have
an administrative law judge, and that the way it would work would be for TCEQ to
refer the case to an ALJ, or have an ALJ come to the commission to conduct the
contested case, and this would not be a contested case hearing where the ED of TCEQ
would stand as the presiding officer. Is my understanding consistent with your
understanding?

Senator Huffman: Yes.

Senator Watson: Thank you. I appreciate you letting me be involved in the
negotiations on this.
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SENATE RESOLUTION 1219
Senator Nichols offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on House Bill 1112 (authority and powers of regional mobility authorities)
to consider and take action on the following matter:

Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter which is not included in either the house or senate version of the bill by adding
the following section to the bill:

SECTION 16. Subchapter H, Chapter 370, Transportation Code, is amended by
adding Section 370.333 to read as follows:

Sec. 370.333. VOLUNTARY DISSOLUTION OF AUTHORITY GOVERNED
BY GOVERNING BODY OF MUNICIPALITY. In addition to the requirements of
Section 370.331, an authority governed under Section 370.2511 may not be dissolved
unless:

(1) the dissolution is approved by a vote of at least two-thirds of the
members of the governing body;

(2) all debts, obligations, and liabilities of the authority have been paid and
discharged or adequate provision has been made for the payment of all debts,
obligations, and liabilities;

(3) there are no suits pending against the authority, or adequate provision
has been made for the satisfaction of any judgment, order, or decree that may be
entered against it in any pending suit; and

(4) the authority has commitments from other governmental entities to
assume jurisdiction of all authority transportation facilities.

Explanation: This change is necessary to enact additional requirements for the
voluntary dissolution of a regional mobility authority governed by the governing body
of a municipality.

SR 1219 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1112 ADOPTED

Senator Nichols called from the President's table the Conference Committee
Report on HB 1112. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Nichols, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 647 ADOPTED

Senator Hegar called from the President's table the Conference Committee
Report on SB 647. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.
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On motion of Senator Hegar, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 377 ADOPTED

Senator Huffman called from the President's table the Conference Committee
Report on SB 377. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Huffman, the Conference Committee Report was adopted
by the following vote: Yeas 29, Nays 2.

Yeas: Birdwell, Carona, Davis, Deuell, Duncan, Eltife, Estes, Fraser, Gallegos,
Harris, Hegar, Hinojosa, Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick,
Seliger, Shapiro, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire, Williams,
Zaffirini.

Nays: Ellis, Rodriguez.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3577 ADOPTED

Senator Zaffirini called from the President's table the Conference Committee
Report on HB 3577. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Zaffirini, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

SENATE BILL 81 WITH HOUSE AMENDMENTS

Senator Nelson called SB 81 from the President's table for consideration of the
House amendments to the bill.

The Presiding Officer laid the bill and the House amendments before the Senate.
Amendment
Amend SB 81 by substituting in lieu thereof the following:

A BILL TO BE ENTITLED
AN ACT
relating to food safety.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 431.2211(a), Health and Safety Code, is amended to read
as follows:
(a) A person is not required to hold a license under this subchapter if the person
is:
(1) a person, firm, or corporation that only harvests, packages, or washes[;
erships]| raw fruits or vegetables for shipment at the location of harvest;
(2) an individual who only sells prepackaged nonperishable foods,
including dietary supplements, from a private home as a direct seller;
(3) a person who holds a license under Chapter 432 and who only engages
in conduct within the scope of that license; or




Saturday, May 28, 2011 SENATE JOURNAL 4543

(4) a restaurant that provides food for immediate human consumption to a
political subdivision or to a licensed nonprofit organization if the restaurant would not
otherwise be required to hold a license under this subchapter.

SECTION 2. Section 431.226(b), Health and Safety Code, is amended to read
as follows:

(b) The board by rule shall establish minimum standards for granting and
maintaining a license. In adopting rules under this section, the board shall:

(1) ensure that the minimum standards prioritize safe handling of fruits and
vegetables based on known safety risks, including any history of outbreaks of
food-borne communicable diseases; and

(2) consider acceptable produce safety standards developed by a federal
agency, state agency, or university.

SECTION 3. Subchapter J, Chapter 431, Health and Safety Code, is amended
by adding Section 431.227 to read as follows:

Sec. 431.227. FOOD SAFETY BEST PRACTICE EDUCATION PROGRAM.
(a) The department shall approve food safety best practice education programs for
places of business licensed under this chapter.

(b) A place of business that completes a food safety best practice education
program approved by the department shall receive a certificate valid for five years
from the date of completion of the program.

(¢) When determining which places of business to inspect under Section
431.042, the appropriate inspecting authority shall consider whether the place of
business holds a valid certificate from a food safety best practice education program
under this section.

(d) The executive commissioner of the Health and Human Services Commission
shall adopt rules to implement this section.

SECTION 4. Section 431.244, Health and Safety Code, is amended by adding
Subsection (f) to read as follows:

(f) For any federal regulation adopted as a state rule under this chapter,
including a regulation considered to be a rule for purposes of this chapter under
Subsection (a), (b), or (c), the Department of State Health Services shall provide on its
Internet website:

(1) alink to the text of the federal regulation;

(2) a clear explanation of the substance of and purpose for the regulation;

and
T (3) information on providing comments in response to any proposed or
pending federal regulation, including an address to which and the manner in which
comments may be submitted.

SECTION 5. (a) Except as provided by Subsection (b) of this section, this Act
takes effect September 1, 2011.

(b) Section 431.2211(a), Health and Safety Code, as amended by this Act, takes
effect September 1, 2012.

Floor Amendment No. 1

Amend CSSB 81 (house committee report) by adding the following
appropriately numbered SECTIONS to the bill and renumbering subsequent
SECTIONS of the bill accordingly:
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SECTION . Section 437.001, Health and Safety Code, is amended by
amending Subdivisions (1) and (3) and adding Subdivisions (2-a), (2-b), (3-a), and (5)
to read as follows:

(1) "Board" means the executive commissioner [FexasBeard-efHealth].
(2-a) "Baked good" includes cookies, cakes, breads, Danish, donuts,
pastries, pies, and other items that are prepared by baking the item in an oven. A
baked good does not include a potentially hazardous food item as defined by
department rule.
(2-b) "Cottage food production operation" means an individual, operating
out of the individual's home, who:
(A) produces a baked good, a canned jam or jelly, or a dried herb or
herb mix for sale at the person's home or a farmers' market;
(B) has an annual gross income of $50,000 or less from the sale of food
described by Paragraph (A); and
(C) sells the foods produced under Paragraph (A) only directly to
consumers.
(3) "Department" means the [Fexas] Department of State Health Services.
(3-a) "Executive commissioner" means the executive commissioner of the
Health and Human Services Commission.
(5) "Home" means a primary residence that contains a kitchen and
appliances designed for common residential usage.

SECTION . Chapter 437, Health and Safety Code, is amended by adding
Sections 437.0191 and 437.0192 to read as follows:

Sec. 437.0191. EXEMPTION FOR COTTAGE FOOD PRODUCTION
OPERATIONS. A cottage food production operation is not a food service
establishment for purposes of this chapter.

Sec. 437.0192. REGULATION OF COTTAGE FOOD PRODUCTION
OPERATIONS BY LOCAL HEALTH DEPARTMENT PROHIBITED;
COMPLAINTS. (a) A local health department may not regulate the production of
food at a cottage food production operation.

(b) Each local health department and the department shall maintain a record of a
complaint made by a person against a cottage food production operation.

Floor Amendment No. 2

Amend CSSB 81 (house committee printing) by adding the following
appropriately numbered SECTION to the bill and renumbering subsequent
SECTIONS of the bill accordingly:

SECTION . Chapter 437, Health and Safety Code, is amended by adding
Sections 437.0201 and 437.0202 to read as follows:

Sec. 437.0201. REGULATION OF FOOD AT FARMERS' MARKETS
UNDER TEMPORARY FOOD ESTABLISHMENT PERMITS. (a) In this section:

(1) "Farmers' market" means a designated location used primarily for the
distribution and sale directly to consumers of food products by farmers or other
producers.

(2) "Food" means a raw, cooked, or processed edible substance, including a
beverage, ice, or an ingredient in an edible substance, that is intended for use or sale
wholly or partly for human consumption, or chewing gum.
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(b) The department or a local health department may issue a temporary food
establishment permit to a person who sells food at a farmers' market without limiting
the number of days for which the permit is effective to the number of days during
which the farmer's market takes place.

(c) A permit issued under Subsection (b) may be valid for up to one year and
may be renewed on expiration.

Sec. 437.0202. TEMPERATURE REQUIREMENTS FOR FOOD AT
FARMERS' MARKETS. (a) In this section, "farmers' market" and "food" have the
meanings assigned by Section 437.0201.

(b) The executive commissioner by rule may adopt temperature requirements for
food sold at, prepared on-site at, or transported to or from a farmers' market under
Section 437.020 or 437.0201. Food prepared on-site at a farmers' market may be sold
or distributed at the farmers' market only if the food is prepared in compliance with
the temperature requirements adopted under this section.

(c) Except as provided by Subsection (d), the executive commissioner or a state
or local enforcement agency may not mandate a specific method for complying with
the temperature control requirements adopted under Subsection (b).

(d) The municipality in which a municipally owned farmers' market is located
may adopt rules specifying the method or methods that must be used to comply with
the temperature control requirements adopted under Subsection (b).

Floor Amendment No. 3

Amend Amendment No. 2 by Rodriguez to CSSB 81 as follows:
(1) In added Section 437.0201, Health and Safety Code (page 1, between lines
23 and 24) add the following:
(d) This section does not apply to a farmers' market in a county:
(1) that has a population of less than 50,000; and
(2) over which no local health department has jurisdiction.
(2) In added Section 437.0202, Health and Safety Code (page 2, after line 12)
add the following:
(e) This section does not apply to a farmers' market in a county:
(1) that has a population of less than 50,000; and
(2) over which no local health department has jurisdiction.

Floor Amendment No. 4

Amend Amendment No. 2 by Rodriguez to CSSB 81 in added Section
437.0201(a)(2), Health and Safety Code (page 1, line 14), by striking "a beverage"
and substituting "juice".

Floor Amendment No. 1 on Third Reading

Amend CSSB 81 on third reading as follows:
(1) In Section 437.001(2-b)(A), Health and Safety Code, as
added by the bill, strike "or a farmer's market".
(2) Add the following appropriately numbered SECTION:
SECTION . Chapter 437, Health and Safety Code, is
amended by adding Sections 437.0193 and 437.0194 to read as follows:
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Sec. 437.0193. LABELING REQUIREMENTS FOR COTTAGE FOOD
PRODUCTION OPERATIONS. The executive commissioner shall adopt rules
requiring a cottage food production operation to label all of the foods described in
Section 437.001(2-b)(A) that the operation sells to consumers. The label must include
the name and address of the cottage food production operation and a statement that
the food is not inspected by the department or a local food department.

Sec. 437.0194. SALES BY COTTAGE FOOD PRODUCTION OPERATIONS
THROUGH THE INTERNET PROHIBITED. A cottage food production operation
may not sell any of the foods described in Section 437.001(2-b)(A) through the
Internet.

(3) Renumber the SECTIONS of the bill accordingly.

Floor Amendment No. 2 on Third Reading

Amend CSSB 81 (on third reading) by striking Subsection 437.0201
subdivision (2) as added by Amendment No. 2 by Rodriguez.

The amendments were read.

Senator Nelson moved to concur in the House amendments to SB 81.

The motion prevailed by the following vote: Yeas 31, Nays 0.
SENATE BILL 223 WITH HOUSE AMENDMENTS

Senator Nelson called SB 223 from the President's table for consideration of the
House amendments to the bill.

The Presiding Officer laid the bill and the House amendments before the Senate.
Amendment
Amend SB 223 by substituting in licu thereof the following:

A BILL TO BE ENTITLED
AN ACT

relating to certain facilities and care providers, including providers under the state
Medicaid program; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

ARTICLE 1. HOME AND COMMUNITY SUPPORT SERVICES AGENCIES

SECTION 1.01. Section 142.001, Health and Safety Code, is amended by
adding Subdivisions (11-a), (11-b), and (12-a) to read as follows:

(11-a) "Department” means the Department of Aging and Disability
Services.

(11-b) "Executive commissioner” means the executive commissioner of the
Health and Human Services Commission.

(12-a) "Home and community support services agency administrator" or
"administrator" means the person who is responsible for implementing and
supervising the administrative policies and operations of the home and community
support services agency and for administratively supervising the provision of all
services to agency clients on a day-to-day basis.

SECTION 1.02. Section 142.0025, Health and Safety Code, is amended to read
as follows:
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Sec. 142.0025. TEMPORARY LICENSE. If a person is in the process of
becoming certified by the United States Department of Health and Human Services to
qualify as a certified agency, the department may issue a temporary home and
community support services agency license to the person authorizing the person to
provide certified home health services. A temporary license is effective as provided by
[beard] rules adopted by the executive commissioner.

SECTION 1.03. Section 142.009, Health and Safety Code, is amended by
adding Subsections (a-1) and (i) and amending Subsection (g) to read as follows:

(a-1) A license applicant or license holder must provide the department
representative conducting the survey with a reasonable and safe workspace at the
premises. The executive commissioner may adopt rules to implement this subsection.

(g) After a survey of a home and community support services agency by the
department, the department shall provide to the home and community support services
[ehiefexeentive-officerofthe] agency administrator:

(1) specific and timely written notice of the official findings of the survey,
including:

(A) the specific nature of the survey;

(B) any alleged violations of a specific statute or rule;

(C) the specific nature of any finding regarding an alleged violation or
deficiency; and

(D) if a deficiency is alleged, the severity of the deficiency;

(2) information on the identity, including the name [signatare], of each
department representative conducting or(;] reviewing[-e=appreving] the results of the
survey and the date on which the department representative acted on the matter; and

(3) ifrequested by the agency, copies of all documents relating to the survey
maintained by the department or provided by the department to any other state or
federal agency that are not confidential under state law.

(1) Except as provided by Subsection (h), the department may not renew an
initial home and community support services agency license unless the department
has conducted an initial on-site survey of the agency.

SECTION 1.04. The heading to Section 142.0091, Health and Safety Code, is
amended to read as follows:

Sec. 142.0091. [SBRVEYOR] TRAINING.

SECTION 1.05. Section 142.0091, Health and Safety Code, is amended by
amending Subsection (b) and adding Subsection (c) to read as follows:

(b) In developing and updating the training required by Subsection (a) [this
seetionn|, the department shall consult with and include providers of home health,
hospice, and personal assistance services, recipients of those services and their family
members, and representatives of appropriate advocacy organizations.

(c) The department at least semiannually shall provide joint training for home
and community support services agencies and surveyors on subjects that address the
10 most common violations of federal or state law by home and community support
services agencies. The department may charge a home and community support
services agency a fee, not to exceed $50 per person, for the training.

SECTION 1.06. Subchapter A, Chapter 142, Health and Safety Code, is
amended by adding Section 142.0104 to read as follows:




4548 82nd Legislature — Regular Session 70th Day

Sec. 142.0104. CHANGE IN APPLICATION INFORMATION. (a) If certain
application information as specified by executive commissioner rule changes after the
applicant submits an application to the department for a license under this chapter or
after the department issues the license, the license holder shall report the change to the
department and pay a fee not to exceed $50 not later than the time specified by
executive commissioner rule.

(b) The executive commissioner by rule shall:

(1) specify the information provided in an application that a license holder
shall report to the department if the information changes;

(2) prescribe the time for reporting a change in the application information
required by Subdivision (1);

(3) establish which changes required to be reported under Subdivision (1)
will require department evaluation and approval; and

(4) set the amount of a late fee to be assessed against a license holder who
fails to report a change in the application information within the time prescribed under
Subdivision (2).

SECTION 1.07. Subsection (a), Section 142.011, Health and Safety Code, is
amended to read as follows:

(a) The department may deny a license application or suspend or revoke the
license of a person who:

(1) fails to comply with the rules or standards for licensing required by this
chapter; or

(2) engages in conduct that violates Section 102.001, Occupations Code
[+61-691].

SECTION 1.08. Subsections (a), (b), and (c), Section 142.012, Health and
Safety Code, are amended to read as follows:

(a) The executive commissioner [beares—with—the—recommendations—ef—the
eetteil;] shall adopt rules necessary to implement this chapter. The executive
commissioner may adopt rules governing the duties and responsibilities of home and
community support services agency administrators, including rules regarding:

(1) an administrator's management of daily operations of the home and
community support services agency;

(2) an administrator's responsibility for supervising the provision of quality
care to agency clients;

(3) an administrator's implementation of agency policy and procedures; and

(4) an administrator's responsibility to be available to the agency at all times
in person or by telephone.

(b) The executive commissioner [beard]| by rule shall set minimum standards for
home and community support services agencies licensed under this chapter that relate
to:

(1) qualifications for professional and nonprofessional personnel, including
volunteers;

(2) supervision of professional and nonprofessional personnel, including
volunteers;

(3) the provision and coordination of treatment and services, including
support and bereavement services, as appropriate;
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(4) the management, ownership, and organizational structure, including
lines of authority and delegation of responsibility and, as appropriate, the composition
of an interdisciplinary team;

(5) clinical and business records;

(6) financial ability to carry out the functions as proposed;

(7) safety, fire prevention, and sanitary standards for residential units and
inpatient units; and

(8) any other aspects of home health, hospice, or personal assistance
services as necessary to protect the public.

(c) The initial minimum standards adopted [by—the-beard] under Subsection (b)
for hospice services must be at least as stringent as the conditions of participation for a
Medicare certified provider of hospice services in effect on April 30, 1993, under Title
XVIIIL, Social Security Act (42 U.S.C. Section 1395 et seq.).

SECTION 1.09. As soon as practicable after the effective date of this Act but
not later than July 1, 2012, the executive commissioner of the Health and Human
Services Commission shall adopt the rules necessary to implement the changes in law
made by this article to Chapter 142, Health and Safety Code.

ARTICLE 2. NURSING INSTITUTIONS

SECTION 2.01. Subsection (e), Section 242.032, Health and Safety Code, is
amended to read as follows:

(e) In making the evaluation required by Subsection (d), the department shall
require the applicant or license holder to file a sworn affidavit of a satisfactory
compliance history and any other information required by the department to
substantiate a satisfactory compliance history relating to each state or other
jurisdiction in which the applicant or license holder and any other person described by
Subsection (d) operated an institution at any time before [during—the—five-yearperiod
preeeding] the date on which the application is made. The department by rule shall
determine what constitutes a satisfactory compliance history. The department may
consider and evaluate the compliance history of the applicant and any other person
described by Subsection (d) for any period during which the applicant or other person
operated an institution in this state or in another state or jurisdiction. The department
may also require the applicant or license holder to file information relating to the
history of the financial condition of the applicant or license holder and any other
person described by Subsection (d) with respect to an institution operated in another
state or jurisdiction at any time before [during—the-five-yearperiod-preeeding| the date
on which the application is made.

SECTION 2.02. Subsection (b), Section 242.0615, Health and Safety Code, is
amended to read as follows:

(b) Exclusion of a person under this section must extend for a period of at least
two years and[>but] may extend throughout the person's lifetime or existence [net

].

SECTION 2.03. Subsection (e), Section 242.032, Health and Safety Code, as
amended by this article, applies only to an application, including a renewal
application, filed on or after the effective date of this Act. An application filed before
the effective date of this Act is governed by the law in effect when the application was
filed, and the former law is continued in effect for that purpose.
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SECTION 2.04. Subsection (b), Section 242.0615, Health and Safety Code, as
amended by this article, applies only to conduct that occurs on or after the effective
date of this Act. Conduct that occurs before the effective date of this Act is governed
by the law in effect at the time the conduct occurred, and the former law is continued
in effect for that purpose.

ARTICLE 3. PREVENTION OF CRIMINAL OR FRAUDULENT CONDUCT BY
CERTAIN FACILITIES OR PROVIDERS

SECTION 3.01. Section 250.001, Health and Safety Code, is amended by
amending Subdivision (1) and adding Subdivisions (3-a) and (3-b) to read as follows:

(1) "Nurse aide registry" means a list maintained by the [Fexas]| Department
of Aging and Disability [Human| Services of nurse aides under the Omnibus Budget
Reconciliation Act of 1987 (Pub. L. No. 100-203).

(3-a) "Financial management services agency" means an entity that contracts
with the Department of Aging and Disability Services to serve as a fiscal and
employer agent for an individual employer in the consumer-directed service option
described by Section 531.051, Government Code.

(3-b) "Individual employer" means an individual or legally authorized
representative who participates in the consumer-directed service option described by
Section 531.051, Government Code, and is responsible for hiring service providers to
deliver program services.

SECTION 3.02. Section 250.002, Health and Safety Code, is amended by
amending Subsection (a) and adding Subsection (c-1) to read as follows:

(a) A facility, a regulatory agency, a financial management services agency on
behalf of an individual employer, or a private agency on behalf of a facility is entitled
to obtain from the Department of Public Safety of the State of Texas criminal history
record information maintained by the Department of Public Safety that relates to a
person who is:

(1) an applicant for employment at a facility other than a facility licensed
under Chapter 142;

(2) an employee of a facility other than a facility licensed under Chapter
142; [ex]

(3) an applicant for employment at or an employee of a facility licensed
under Chapter 142 whose employment duties would or do involve direct contact with
a consumer in the facility; or

(4) an applicant for employment by or an employee of an individual
employer.

(c-1) A financial management services agency shall forward criminal history
record information received under this section to the individual employer requesting
the information.

SECTION 3.03. Section 250.003, Health and Safety Code, is amended by
amending Subsection (a) and adding Subsection (c-1) to read as follows:

(a) A facility or individual employer may not employ an applicant:

(1) if the facility or individual employer determines, as a result of a criminal
history check, that the applicant has been convicted of an offense listed in this chapter
that bars employment or that a conviction is a contraindication to employment with
the consumers the facility or individual employer serves;
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(2) if the applicant is a nurse aide, until the facility further verifies that the
applicant is listed in the nurse aide registry; and

(3) until the facility verifies that the applicant is not designated in the
registry maintained under this chapter or in the employee misconduct registry
maintained under Section 253.007 as having a finding entered into the registry
concerning abuse, neglect, or mistreatment of a consumer of a facility, or
misappropriation of a consumer's property.

(c-1) An individual employer shall immediately discharge any employee whose
criminal history check reveals conviction of a crime that bars employment or that the
individual employer determines is a contraindication to employment as provided by
this chapter.

SECTION 3.04. Section 250.004, Health and Safety Code, is amended to read
as follows:

Sec. 250.004. CRIMINAL HISTORY RECORD OF EMPLOYEES.
(a) Identifying information of an employee in a covered facility or of an employee of
an individual employer shall be submitted electronically, on disk, or on a typewritten
form to the Department of Public Safety to obtain the person's criminal conviction
record when the person applies for employment and at other times as the facility or
individual employer may determine appropriate. In this subsection, "identifying
information” includes:

(1) the complete name, race, and sex of the employee;

(2) any known identifying number of the employee, including social
security number, driver's license number, or state identification number; and

(3) the employee's date of birth.

(b) If the Department of Public Safety reports that a person has a criminal
conviction of any kind, the conviction shall be reviewed by the facility, the financial
management services agency, or the individual employer to determine if the
conviction may bar the person from employment in a facility or by the individual
employer under Section 250.006 or if the conviction may be a contraindication to
employment.

SECTION 3.05. Section 250.005, Health and Safety Code, is amended to read
as follows:

Sec. 250.005. NOTICE AND OPPORTUNITY TO BE HEARD
CONCERNING ACCURACY OF INFORMATION. (a) If a facility, financial
management services agency, or individual employer believes that a conviction may
bar a person from employment in a facility or by the individual employer under
Section 250.006 or may be a contraindication to employment, the facility or
individual employer shall notify the applicant or employee. o

(b) The Department of Public Safety of the State of Texas shall give a person
notified under Subsection (a) the opportunity to be heard concerning the accuracy of
the criminal history record information and shall notify the facility or individual
employer if inaccurate information is discovered.

SECTION 3.06. Subsections (a) and (b), Section 250.006, Health and Safety
Code, are amended to read as follows:
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(a) A person for whom the facility or the individual employer is entitled to
obtain criminal history record information may not be employed in a facility or by an
individual employer if the person has been convicted of an offense listed in this
subsection:

(1) an offense under Chapter 19, Penal Code (criminal homicide);

(2) an offense under Chapter 20, Penal Code (kidnapping and unlawful
restraint);

(3) an offense under Section 21.02, Penal Code (continuous sexual abuse of
young child or children), or Section 21.11, Penal Code (indecency with a child);

(4) an offense under Section 22.011, Penal Code (sexual assault);

(5) an offense under Section 22.02, Penal Code (aggravated assault);

(6) an offense under Section 22.04, Penal Code (injury to a child, elderly
individual, or disabled individual);

(7) an offense under Section 22.041, Penal Code (abandoning or
endangering child);

(8) an offense under Section 22.08, Penal Code (aiding suicide);

(9) an offense under Section 25.031, Penal Code (agreement to abduct from
custody);

(10) an offense under Section 25.08, Penal Code (sale or purchase of a

child);

(11) an offense under Section 28.02, Penal Code (arson);

(12) an offense under Section 29.02, Penal Code (robbery);

(13) an offense under Section 29.03, Penal Code (aggravated robbery);

(14) an offense under Section 21.08, Penal Code (indecent exposure);

(15) an offense under Section 21.12, Penal Code (improper relationship
between educator and student);

(16) an offense under Section 21.15, Penal Code (improper photography or
visual recording);

(17) an offense under Section 22.05, Penal Code (deadly conduct);

(18) an offense under Section 22.021, Penal Code (aggravated sexual
assault);

(19) an offense under Section 22.07, Penal Code (terroristic threat);

(20) an offense under Section 33.021, Penal Code (online solicitation of a
minor);

(21) an offense under Section 34.02, Penal Code (money laundering);

(22) an offense under Section 35A.02, Penal Code (Medicaid fraud);

(23) an offense under Section 42.09, Penal Code (cruelty to animals); or

(24) a conviction under the laws of another state, federal law, or the
Uniform Code of Military Justice for an offense containing elements that are
substantially similar to the elements of an offense listed by this subsection.

(b) A person may not be employed in a position the duties of which involve
direct contact with a consumer in a facility or may not be employed by an individual
employer before the fifth anniversary of the date the person is convicted of:

(1) an offense under Section 22.01, Penal Code (assault), that is punishable
as a Class A misdemeanor or as a felony;
(2) an offense under Section 30.02, Penal Code (burglary);
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(3) an offense under Chapter 31, Penal Code (theft), that is punishable as a
felony;

(4) an offense under Section 32.45, Penal Code (misapplication of fiduciary
property or property of a financial institution), that is punishable as a Class A
misdemeanor or a felony;

(5) an offense under Section 32.46, Penal Code (securing execution of a
document by deception), that is punishable as a Class A misdemeanor or a felony;

(6) an offense under Section 37.12, Penal Code (false identification as peace
officer); or

(7) an offense under Section 42.01(a)(7), (8), or (9), Penal Code (disorderly
conduct).

SECTION 3.07. Subsections (a) and (b), Section 250.007, Health and Safety
Code, are amended to read as follows:

(a) The criminal history records are for the exclusive use of the regulatory
agency, the requesting facility, the private agency on behalf of the requesting facility,
the financial management services agency on behalf of the individual employer, the
individual employer, and the applicant or employee who is the subject of the records.

(b) All criminal records and reports and the information they contain that are
received by the regulatory agency or private agency for the purpose of being
forwarded to the requesting facility or received by the financial management services
agency under this chapter are privileged information.

SECTION 3.08. Subsection (a), Section 250.009, Health and Safety Code, is
amended to read as follows:

(a) A facility, [e¥] an officer or employee of a facility, a financial management
services agency, or an individual employer is not civilly liable for failure to comply
with this chapter if the facility, financial management services agency, or individual
employer makes a good faith effort to comply.

SECTION 3.09. Section 411.1143, Government Code, is amended by amending
Subsection (a) and adding Subsection (a-1) to read as follows:

(a) The Health and Human Services Commission, [ef] an agency operating part
of the medical assistance program under Chapter 32, Human Resources Code, or the
office of inspector general established under Chapter 531, Government Code, is
entitled to obtain from the department the criminal history record information
maintained by the department that relates to a provider under the medical assistance
program or a person applying to enroll as a provider under the medical assistance
program.

(a-1) Criminal history record information an agency or the office of inspector
general is authorized to obtain under Subsection (a) includes criminal history record
information relating to:

(1) a person with a direct or indirect ownership or control interest, as
defined by 42 C.F.R. Section 455.101, in a provider of five percent or more; and

(2) a person whose information is required to be disclosed in accordance
with 42 C.F.R. Part 1001.

SECTION 3.10. Subdivision (2), Subsection (g), Section 531.102, Government
Code, is amended to read as follows:




4554 82nd Legislature — Regular Session 70th Day

(2) In addition to other instances authorized under state or federal law, the
office shall impose without prior notice a hold on payment of claims for
reimbursement submitted by a provider to compel production of records, [e¥] when
requested by the state's Medicaid fraud control unit, or on receipt of reliable evidence
that the circumstances giving rise to the hold on payment involve fraud or wilful
misrepresentation under the state Medicaid program in accordance with 42 C.F.R.
Section 455.23, as applicable. The office must notify the provider of the hold on
payment in accordance w1th 42 C.FR. Sectlon 455.23(b) [netlater—than—the—fifth

SECTION 3.11. The headmg to Sectlon 531. 1031 Government Code, i
amended to read as follows:

Sec. 531.1031. DUTY TO EXCHANGE INFORMATION [REGARPING
AEEEGAHONS-OEMEDICAID-ERAUD-ORABUSE].

SECTION 3.12. Subdivision (2), Subsection (a), Section 531.1031, Government
Code, is amended to read as follows:

(2) "Participating agency" means:

(A) the Medicaid fraud enforcement divisions of the office of the
attorney general; [and]

(B) each board or agency with authority to license, register, regulate, or
certify a health care professional or managed care organization that may participate in
the state Medicaid program; and

(C) the commission's office of inspector general.

SECTION 3.13. Section 531.1031, Government Code, is amended by amending
Subsections (b) and (c¢) and adding Subsection (c-1) to read as follows:

(b) This section applies only to criminal history record information held by a
participating agency that relates to a health care professional and information held by
a participating agency that relates to a health care professional or managed care
organization that is the subject of an investigation by a participating agency for
alleged fraud or abuse under the state Medicaid program.

(c) A participating agency may submit to another participating agency a written
request for information described by Subsectlon (b) regardmg a health care

professmnal or managed care organlzatlon [

; fe #]. The participating agency
that receives the request shall prov1de the requestlng agency with the information
regarding the health care professional or managed care organization unless:

(1) the release of the information would jeopardize an ongoing investigation
or prosecution by the participating agency with possession of the information; or

(2) the release of the information is prohibited by other law.

(c-1) Notwithstanding any other law, a participating agency may enter into a
memorandum of understanding or agreement with another participating agency for the
purpose of exchanging criminal history record information relating to a health care
professional that both participating agencies are authorized to access under Chapter
411. Confidential criminal history record information in the possession of a
participating agency that is provided to another participating agency in accordance
with this subsection remains confidential while in the possession of the participating
agency that receives the information.
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SECTION 3.14. Section 32.0322, Human Resources Code, is amended to read
as follows:

Sec. 32.0322. CRIMINAL HISTORY RECORD INFORMATION;
ENROLLMENT OF PROVIDERS. (a) The department or the office of inspector
general established under Chapter 531, Government Code, may obtain from any law
enforcement or criminal justice agency the criminal history record information that
relates to a provider under the medical assistance program or a person applying to
enroll as a provider under the medical assistance program.

(a-1) The criminal history record information the department and the office of
inspector general are authorized to obtain under Subsection (a) includes criminal
history record information relating to:

(1) a person with a direct or indirect ownership or control interest, as
defined by 42 C.F.R. Section 455.101, in a provider of five percent or more; and

(2) a person whose information is required to be disclosed in accordance
with 42 C.F.R. Part 1001.

(b) The executive commissioner of the Health and Human Services Commission
[department] by rule shall establish criteria for the department or the commission's
office of inspector general to suspend a provider's billing privileges under the medical
assistance program, revoke [reveking] a provider's enrollment under the program, or
deny [demying] a person's application to enroll as a provider under the [meedieat
assistanee] program based on:

(1) the results of a criminal history check;

(2) any exclusion or debarment of the provider from participation in a state
or federally funded health care program;

(3) the provider's failure to bill for medical assistance or refer clients for
medical assistance within a 12-month period; or

(4) any of the provider screening or enrollment provisions contained in 42
C.F.R. Part 455, Subpart E.

(c) As a condition of eligibility to participate as a provider in the medical
assistance program, the executive commissioner of the Health and Human Services
Commission by rule shall:

(1) require a provider or a person applying to enroll as a provider to
disclose:

(A) all persons described by Subsection (a-1)(1);
(B) any managing employees of the provider; and
(C) an agent or subcontractor of the provider if:

(1) the provider or a person described by Subsection (a-1)(1) has a
direct or indirect ownership interest of at least five percent in the agent or
subcontractor; or

(ii) the provider engages in a business transaction with the agent or
subcontractor that meets the criteria specified by 42 C.F.R. Section 455.105; and

(2) require disclosure by persons applying for enrollment as providers and
provide for screening of applicants for enrollment in conformity and compliance with
the requirements of 42 C.F.R. Part 455, Subparts B and E.
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(d) In adopting rules under this section, the executive commissioner of the
Health and Human Services Commission shall adopt rules as authorized by and in
conformity with 42 C.F.R. Section 455.470 for the imposition of a temporary
moratorium on enrollment of new providers, or to impose numerical caps or other
limits on the enrollment of providers, that the department or the commission's office
of inspector general, in consultation with the department, determines have a
significant potential for fraud, waste, or abuse.

SECTION 3.15. Section 32.039, Human Resources Code, is amended by
amending Subsection (b) and adding Subsection (b-1) to read as follows:

(b) A person commits a violation if the person:

(1) presents or causes to be presented to the department a claim that
contains a statement or representation the person knows or should know to be false;

(1-a) engages in conduct that violates Section 102.001, Occupations Code;

(1-b) solicits or receives, directly or indirectly, overtly or covertly any
remuneration, including any kickback, bribe, or rebate, in cash or in kind for referring
an individual to a person for the furnishing of, or for arranging the furnishing of, any
item or service for which payment may be made, in whole or in part, under the
medical assistance program, provided that this subdivision does not prohibit the
referral of a patient to another practitioner within a multispecialty group or university
medical services research and development plan (practice plan) for medically
necessary services;

(1-¢) solicits or receives, directly or indirectly, overtly or covertly any
remuneration, including any kickback, bribe, or rebate, in cash or in kind for
purchasing, leasing, or ordering, or arranging for or recommending the purchasing,
leasing, or ordering of, any good, facility, service, or item for which payment may be
made, in whole or in part, under the medical assistance program;

(1-d) offers or pays, directly or indirectly, overtly or covertly any
remuneration, including any kickback, bribe, or rebate, in cash or in kind to induce a
person to refer an individual to another person for the furnishing of, or for arranging
the furnishing of, any item or service for which payment may be made, in whole or in
part, under the medical assistance program, provided that this subdivision does not
prohibit the referral of a patient to another practitioner within a multispecialty group
or university medical services research and development plan (practice plan) for
medically necessary services;

(1-e) offers or pays, directly or indirectly, overtly or covertly any
remuneration, including any kickback, bribe, or rebate, in cash or in kind to induce a
person to purchase, lease, or order, or arrange for or recommend the purchase, lease,
or order of, any good, facility, service, or item for which payment may be made, in
whole or in part, under the medical assistance program;

(1-f) provides, offers, or receives an inducement in a manner or for a
purpose not otherwise prohibited by this section or Section 102.001, Occupations
Code, to or from a person, including a recipient, provider, employee or agent of a
provider, third-party vendor, or public servant, for the purpose of influencing or being
influenced in a decision regarding:

(A) selection of a provider or receipt of a good or service under the
medical assistance program,;
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(B) the use of goods or services provided under the medical assistance
program; or

(C) the inclusion or exclusion of goods or services available under the
medical assistance program; [e%]

(2) is a managed care organization that contracts with the department to
provide or arrange to provide health care benefits or services to individuals eligible for
medical assistance and:

(A) fails to provide to an individual a health care benefit or service that
the organization is required to provide under the contract with the department;

(B) fails to provide to the department information required to be
provided by law, department rule, or contractual provision;

(C) engages in a fraudulent activity in connection with the enrollment in
the organization's managed care plan of an individual eligible for medical assistance
or in connection with marketing the organization's services to an individual eligible
for medical assistance; or

(D) engages in actions that indicate a pattern of:

(i) wrongful denial of payment for a health care benefit or service
that the organization is required to provide under the contract with the department; or

(i) wrongful delay of at least 45 days or a longer period specified
in the contract with the department, not to exceed 60 days, in making payment for a
health care benefit or service that the organization is required to provide under the
contract with the department; or

(3) fails to maintain documentation to support a claim for payment in
accordance with the requirements specified by department rule or medical assistance
program policy or engages in any other conduct that a department rule has defined as
a violation of the medical assistance program.

(b-1) A person who commits a violation described by Subsection (b)(3) is liable
to the department for either the amount paid in response to the claim for payment or
the payment of an administrative penalty in an amount not to exceed $500 for each
violation, as determined by the department.

SECTION 3.16. Subsection (a), Section 103.009, Human Resources Code, is
amended to read as follows:

(a) The department may deny, suspend, or revoke the license of an applicant or
holder of a license who fails to comply with the rules or standards for licensing
required by this chapter or has committed an act described by Sections
103.012(a)(2)-(7).

ARTICLE 4. ADULT DAY-CARE FACILITIES

SECTION 4.01. Chapter 103, Human Resources Code, is amended by adding
Sections 103.012 through 103.016 to read as follows:

Sec. 103.012. ADMINISTRATIVE PENALTY. (a) The department may assess
an administrative penalty against a person who:

(1) violates this chapter, a rule, standard, or order adopted under this
chapter, or a term of a license issued under this chapter;

(2) makes a false statement of a material fact that the person knows or
should know is false:
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(A) on an application for issuance or renewal of a license or in an
attachment to the application; or
(B) with respect to a matter under investigation by the department;

(3) refuses to allow a representative of the department to inspect:

(A) a book, record, or file required to be maintained by an adult
day-care facility; or
(B) any portion of the premises of an adult day-care facility;

(4) wilfully interferes with the work of a representative of the department or
the enforcement of this chapter;

(5) wilfully interferes with a representative of the department preserving
evidence of a violation of this chapter, a rule, standard, or order adopted under this
chapter, or a term of a license issued under this chapter;

(6) fails to pay a penalty assessed under this chapter not later than the 30th
day after the date the assessment of the penalty becomes final; or

(7) fails to notify the department of a change of ownership before the
effective date of the change of ownership.

(b) Except as provided by Section 103.013(c), the penalty may not exceed $500
for each violation.

(c) Each day of a continuing violation constitutes a separate violation.

(d) The department shall establish gradations of penalties in accordance with the
relative seriousness of the violation.

(e) In determining the amount of a penalty, the department shall consider any
matter that justice may require, including:

(1) the gradations of penalties established under Subsection (d);

(2) the seriousness of the violation, including the nature, circumstances,
extent, and gravity of the prohibited act and the hazard or potential hazard created by
the act to the health or safety of the public;

(3) the history of previous violations;

(4) the deterrence of future violations; and

(5) the efforts to correct the violation.

(f) A penalty assessed under Subsection (a)(6) is in addition to the penalty
previously assessed and not timely paid.
Sec. 103.013. RIGHT TO CORRECT BEFORE IMPOSITION OF

ADMINISTRATIVE PENALTY. (a) The department may not collect an
administrative penalty from an adult day-care facility under Section 103.012 if, not
later than the 45th day after the date the facility receives notice under Section
103.014(c), the facility corrects the violation.
(b) Subsection (a) does not apply to:
(1) aviolation that the department determines:
(A) results in serious harm to or death of a person attending the facility;
(B) constitutes a serious threat to the health and safety of a person
attending the facility; or
(C) substantially limits the facility's capacity to provide care;
(2) aviolation described by Sections 103.012(a)(2)-(7); or
(3) a violation of Section 103.011.
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(¢) An adult day-care facility that corrects a violation must maintain the
correction. If the facility fails to maintain the correction until at least the first
anniversary after the date the correction was made, the department may assess and
collect an administrative penalty for the subsequent violation. An administrative
penalty assessed under this subsection is equal to three times the amount of the
original penalty assessed but not collected. The department is not required to provide
the facility with an opportunity under this section to correct the subsequent violation.

Sec. 103.014. REPORT RECOMMENDING ADMINISTRATIVE PENALTY;
NOTICE. (a) The department shall issue a preliminary report stating the facts on
which the department concludes that a violation of this chapter, a rule, standard, or
order adopted under this chapter, or a term of a license issued under this chapter has
occurred if the department has:

(1) examined the possible violation and facts surrounding the possible
violation; and
(2) concluded that a violation has occurred.

(b) The report may recommend a penalty under Section 103.012 and the amount
of the penalty.

(c) The department shall give written notice of the report to the person charged
with the violation not later than the 10th day after the date on which the report is
issued. The notice must include:

(1) a brief summary of the charges;

(2) a statement of the amount of penalty recommended;

(3) a statement of whether the violation is subject to correction under
Section 103.013 and, if the violation is subject to correction under that section, a
statement of:

(A) the date on which the adult day-care facility must file a plan of
correction with the department that the department shall review and may approve, if
satisfactory; and

(B) the date on which the plan of correction must be completed to avoid
assessment of the penalty; and

(4) a statement that the person charged has a right to a hearing on the
occurrence of the violation, the amount of the penalty, or both.

(d) Not later than the 20th day after the date on which the notice under
Subsection (c) is received, the person charged may:

(1) give to the department written notice that the person agrees with the
department's report and consents to the recommended penalty; or
(2) make a written request for a hearing.

(e) If the violation is subject to correction under Section 103.013, the adult
day-care facility shall submit a plan of correction to the department for approval not
later than the 10th day after the date on which the notice under Subsection (c) is
received.

(f) If the violation is subject to correction under Section 103.013 and the person
reports to the department that the violation has been corrected, the department shall
inspect the correction or take any other step necessary to confirm the correction and
shall notify the person that:

(1) the correction is satisfactory and a penalty will not be assessed; or
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(2) the correction is not satisfactory and a penalty is recommended.

(g) Not later than the 20th day after the date on which a notice under Subsection
(H)(2) is received, the person charged with the violation may:

(1) give to the department written notice that the person agrees with the
department's report and consents to the recommended penalty; or
(2) make a written request for a hearing.

(h) If the person charged with the violation consents to the penalty
recommended by the department or does not timely respond to a notice sent under
Subsection (c) or (f)(2), the department's commissioner or the commissioner's
designee shall assess the penalty recommended by the department.

(1) If the department's commissioner or the commissioner's designee assesses
the recommended penalty, the department shall give written notice of the decision to
the person charged with the violation and the person shall pay the penalty.

Sec. 103.015. ADMINISTRATIVE PENALTY HEARING. (a) An
administrative law judge shall order a hearing and give notice of the hearing if a
person assessed a penalty under Section 103.013(c) requests a hearing.

(b) The hearing shall be held before an administrative law judge.

(c) The administrative law judge shall make findings of fact and conclusions of
law regarding the occurrence of a violation of this chapter, a rule or order adopted
under this chapter, or a term of a license issued under this chapter.

(d) Based on the findings of fact and conclusions of law, and the
recommendation of the administrative law judge, the department's commissioner or
the commissioner's designee by order shall find:

(1) aviolation has occurred and assess an administrative penalty; or
(2) aviolation has not occurred.

(e) Proceedings under this section are subject to Chapter 2001, Government
Code.

Sec. 103.016. NOTICE AND PAYMENT OF ADMINISTRATIVE PENALTY;
INTEREST; REFUND. (a) The department's commissioner or the commissioner's
designee shall give notice of the findings made under Section 103.015(d) to the
person charged with a violation. If the commissioner or the commissioner's designee
finds that a violation has occurred, the commissioner or the commissioner's designee
shall give to the person charged written notice of:

(1) the findings;

(2) the amount of the administrative penalty;

(3) the rate of interest payable with respect to the penalty and the date on
which interest begins to accrue; and

(4) the person's right to judicial review of the order of the commissioner or
the commissioner's designee.

(b) Not later than the 30th day after the date on which the order of the
department's commissioner or the commissioner's designee is final, the person
assessed the penalty shall:

(1) pay the full amount of the penalty; or

(2) file a petition for judicial review contesting the occurrence of the
violation, the amount of the penalty, or both the occurrence of the violation and the
amount of the penalty.
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(c) Notwithstanding Subsection (b), the department may permit the person to
pay a penalty in installments.

(d) If the person does not pay the penalty within the period provided by
Subsection (b) or in accordance with Subsection (c), if applicable:

(1) the penalty is subject to interest; and
(2) the department may refer the matter to the attorney general for collection
of the penalty and interest.

(e) Interest under Subsection (d)(1) accrues:

(1) at a rate equal to the rate charged on loans to depository institutions by
the New York Federal Reserve Bank; and

(2) for the period beginning on the day after the date on which the penalty
becomes due and ending on the date the penalty is paid.

(f) If the amount of the penalty is reduced or the assessment of a penalty is not
upheld on judicial review, the department's commissioner or the commissioner's
designee shall:

(1) remit to the person charged the appropriate amount of any penalty
payment plus accrued interest; or
(2) execute a release of the supersedeas bond if one has been posted.

(g) Accrued interest on the amount remitted by the department's commissioner

or the commissioner's designee under Subsection (f)(1) shall be paid:
(1) at a rate equal to the rate charged on loans to depository institutions by
the New York Federal Reserve Bank; and
(2) for the period beginning on the date the penalty is paid and ending on
the date the penalty is remitted to the person charged with the violation.
ARTICLE 5. TRAINING AND CONTINUING EDUCATION RELATED TO
CERTAIN LONG-TERM CARE FACILITIES

SECTION 5.01. Section 22.039(c), Human Resources Code, is amended to read
as follows:

(¢) The department shall semiannually provide training for surveyors and
providers on subjects that address [atleast-ene-ef] the 10 most common violations by
long-term care facilities of [ander] federal or state law. The department may charge
providers a fee not to exceed $50 per person for the training.

SECTION 5.02. As soon as practicable after the effective date of this Act but
not later than July 1, 2012, the executive commissioner of the Health and Human
Services Commission shall adopt rules necessary to implement Section 22.039,
Human Resources Code, as amended by this article.

ARTICLE 6. WAIVER; EFFECTIVE DATE

SECTION 6.01. If before implementing any provision of this Act a state agency
determines that a waiver or authorization from a federal agency is necessary for
implementation of that provision, the agency affected by the provision shall request
the waiver or authorization and may delay implementing that provision until the
waiver or authorization is granted.

SECTION 6.02. This Act takes effect September 1, 2011.
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Floor Amendment No. 1 on Third Reading

Amend CSSB 223 on third reading (house committee printing) by adding the
following appropriately numbered SECTIONS to the bill and renumbering the
subsequent SECTIONS of the bill accordingly:

SECTION . Subsections (a) and (c), Section 242.005, Health and Safety
Code, are amended to read as follows:

(a) The department [and-the-attorney—general-each] shall prepare annually a full
report of the operation and administration of the department's [their—respeetive]
responsibilities under this chapter, including recommendations and suggestions
considered advisable.

(c) The department [and-the—attorney—general| shall submit the required report
[reperts] to the governor and the legislature not later than October 1 of each year.

SECTION . Subsection (c), Section 247.050, Health and Safety Code, is
amended to read as follows:

(c) The department [and-the-attorney—general| shall file a copy of the quarterly
reports required by this section with the substantive committees of each house of the
legislature with jurisdiction over regulation of assisted living facilities.

SECTION . Subsection (b), Section 247.050, Health and Safety Code, is
repealed.

The amendments were read.
Senator Nelson moved to concur in the House amendments to SB 223.
The motion prevailed by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2048 ADOPTED

Senator Deuell called from the President's table the Conference Committee
Report on HB 2048. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Deuell, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1951 ADOPTED

Senator Hegar called from the President's table the Conference Committee
Report on HB 1951. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Hegar, the Conference Committee Report was adopted by
the following vote: Yeas 30, Nays 1.

Nays: Watson.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 156 ADOPTED

Senator Huffman called from the President's table the Conference Committee
Report on SB 156. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.
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On motion of Senator Huffman, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE ON HOUSE BILL 3459

Senator Whitmire called from the President's table, for consideration at this time,
the request of the House for a conference committee to adjust the differences between
the two Houses on HB 3459 and moved that the request be granted.

The motion prevailed without objection.

The Presiding Officer asked if there were any motions to instruct the conference
committee on HB 3459 before appointment.

There were no motions offered.

Accordingly, the Presiding Officer announced the appointment of the following
conferees on the part of the Senate: Senators Whitmire, Chair; Hinojosa, Ogden,
Hegar, and Carona.

CONFERENCE COMMITTEE ON HOUSE BILL 2327

Senator Wentworth called from the President's table, for consideration at this
time, the request of the House for a conference committee to adjust the differences
between the two Houses on HB 2327 and moved that the request be granted.

The motion prevailed without objection.

The Presiding Officer asked if there were any motions to instruct the conference
committee on HB 2327 before appointment.

There were no motions offered.

Accordingly, the Presiding Officer announced the appointment of the following
conferees on the part of the Senate: Senators Wentworth, Chair; Harris, Nichols,
Eltife, and Rodriguez.

CONFERENCE COMMITTEE ON HOUSE BILL 242

Senator Hegar called from the President's table, for consideration at this time, the
request of the House for a conference committee to adjust the differences between the
two Houses on HB 242 and moved that the request be granted.

The motion prevailed without objection.

The Presiding Officer asked if there were any motions to instruct the conference
committee on HB 242 before appointment.

There were no motions offered.

Accordingly, the Presiding Officer announced the appointment of the following
conferees on the part of the Senate: Senators Hegar, Chair; Ogden, Williams,
Whitmire, and Harris.

RECESS

On motion of Senator Whitmire, the Senate at 3:54 p.m. recessed until 4:30 p.m.
today.
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AFTER RECESS

The Senate met at 4:42 p.m. and was called to order by President Pro Tempore
Ogden.

MESSAGE FROM THE HOUSE

HOUSE CHAMBER
Austin, Texas
Saturday, May 28, 2011 - 2

The Honorable President of the Senate
Senate Chamber
Austin, Texas

Mr. President:

I am directed by the House to inform the Senate that the House has taken the
following action:

THE HOUSE HAS ADOPTED THE FOLLOWING CONFERENCE COMMITTEE
REPORTS:

HB 200 (149 Yeas, 0 Nays, 1 Present, not voting)
HB 871 (78 Yeas, 68 Nays, 1 Present, not voting)
HB 1732 (144 Yeas, 1 Nays, 2 Present, not voting)
HB 2499 (144 Yeas, 2 Nays, 2 Present, not voting)
HB 2560 (145 Yeas, 0 Nays, 2 Present, not voting)
HB 2694 (147 Yeas, 0 Nays, 1 Present, not voting)
SB 144 (145 Yeas, 0 Nays, 2 Present, not voting)
SB 156 (97 Yeas, 45 Nays, 1 Present, not voting)
SB 1087 (146 Yeas, 0 Nays, 2 Present, not voting)

THE HOUSE HAS DISCHARGED ITS CONFEREES AND CONCURRED IN
SENATE AMENDMENTS TO THE FOLLOWING MEASURES:

HB 1616 (144 Yeas, 4 Nays, 2 Present, not voting)
HB 2194 (144 Yeas, 2 Nays, 2 Present, not voting)
HB 3268 (147 Yeas, 0 Nays, 1 Present, not voting)
Respectfully,

/s/Robert Haney, Chief Clerk
House of Representatives

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1338 ADOPTED

Senator Eltife called from the President's table the Conference Committee Report
on SB 1338. The Conference Committee Report was filed with the Senate on Friday,
May 27, 2011.
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On motion of Senator Eltife, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 158 ADOPTED

Senator Williams called from the President's table the Conference Committee
Report on SB 158. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Williams, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1331 ADOPTED

Senator Watson called from the President's table the Conference Committee
Report on SB 1331. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Watson, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

SENATE RESOLUTION 1218
Senator Nichols offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on House Bill 2499 (continuation and functions of the Department of
Information Resources and the transfer of certain department functions to the
comptroller of public accounts), to consider and take action on the following matter:

Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter which is not included in either the house or senate version of the bill by adding
the following sections to the bill:

SECTION 25. Subchapter A, Chapter 2157, Government Code, is amended by
adding Section 2157.0013 to read as follows:

Sec. 2157.0013. SUNSET PROVISION. (a) The transfer of powers and duties
to the comptroller under Section 2157.068 and under House Bill 2499, Acts of the
82nd Legislature, Regular Session, 2011, is subject to Chapter 325 (Texas Sunset
Act).
~ (b) The Sunset Advisory Commission shall evaluate the transfer of powers and
duties to the comptroller under Section 2157.068 and under House Bill 2499, Acts of
the 82nd Legislature, Regular Session, 2011, and present to the 84th Legislature a
report on its evaluation and recommendations in relation to the transfer. The
comptroller shall perform all duties in relation to the evaluation that a state agency
subject to review under Chapter 325 would perform in relation to a review.

(c) This section expires September 1, 2015.

SECTION 39. (a) The comptroller shall submit, on the dates prescribed by
Subsection (c) of this section, a report regarding the transfer described by Section 37
of this Act to the following:
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(1) the Legislative Budget Board;
(2) the speaker of the house of representatives;
(3) the lieutenant governor; and
(4) the chairs of the house and senate committees with primary oversight
over the comptroller's purchasing functions.
(b) The report must analyze the efficiency and implementation of the transfer
described by Section 37 of this Act.
(c) Each report described by this section is due not later than:
(1) March 1, 2012;
(2) September 1, 2012;
(3) September 1, 2013; and
(4) September 1, 2014.
Explanation: This change is necessary to require sunset review of, and a report
on, the transfer of certain purchasing functions to the comptroller.

SR 1218 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2499 ADOPTED

Senator Nichols called from the President's table the Conference Committee
Report on HB 2499. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.

On motion of Senator Nichols, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1286 ADOPTED

Senator Davis called from the President's table the Conference Committee
Report on HB 1286. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Davis, the Conference Committee Report was adopted by
the following vote: Yeas 30, Nays 1.

Nays: Ogden.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 747 ADOPTED

Senator Carona called from the President's table the Conference Committee
Report on SB 747. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Carona, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays O.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2734 ADOPTED

Senator Williams called from the President's table the Conference Committee
Report on HB 2734. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.
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On motion of Senator Williams, the Conference Committee Report was adopted
by the following vote: Yeas 30, Nays 1.

Nays: Rodriguez.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1178 ADOPTED

Senator Birdwell called from the President's table the Conference Committee
Report on HB 1178. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Birdwell, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

SENATE RESOLUTION 1246
Senator Hinojosa offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on Senate Bill 1420 (continuation and functions of the Texas Department
of Transportation; providing penalties) to consider and take action on the following
matters:

(1) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding
Subchapter F-1 to Chapter 201, Transportation Code, and adding a related
nonamendatory provision:

SECTION 15. (a) Chapter 201, Transportation Code, is amended by adding
Subchapter F-1 to read as follows:

SUBCHAPTER F-1. COMPLIANCE PROGRAM

Sec. 201.451. ESTABLISHMENT AND PURPOSE. The commission shall
establish a compliance program, which must include a compliance office to oversee
the program. The compliance office is responsible for:

(1) acting to prevent and detect serious breaches of departmental policy,
fraud, waste, and abuse of office, including any acts of criminal conduct within the
department;

(2) independently and objectively reviewing, investigating, delegating, and
overseeing the investigation of:

(A) conduct described by Subdivision (1);

(B) criminal activity in the department;

(C) allegations of wrongdoing by department employees;
(D) crimes committed on department property; and

(E) serious breaches of department policy;

(3) overseeing the operation of the telephone hotline established under
Section 201.211;

(4) ensuring that members of the commission and department employees
receive appropriate ethics training; and

(5) performing other duties assigned to the office by the commission.
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Sec. 201.452. INVESTIGATION OVERSIGHT. (a) The compliance office has
primary jurisdiction for oversight and coordination of all investigations occurring on
department property or involving department employees.

(b) The compliance office shall coordinate and provide oversight for an
investigation under this subchapter, but the compliance office is not required to
conduct the investigation.

(¢) The compliance office shall continually monitor an investigation conducted
within the department, and shall report to the commission on the status of pending
investigations.

Sec. 201.453. INITIATION OF INVESTIGATIONS. The compliance office
may only initiate an investigation based on:

(1) authorization from the commission;
(2) approval of the director of the compliance office;
(3) approval of the director or deputy executive director of the department;

(4) commission rules.

Sec. 201.454. REPORTS. (a) The compliance office shall report directly to the
commission regarding performance of and activities related to investigations and
provide the director with information regarding investigations as appropriate.

(b) The director of the compliance office shall present to the commission at each
regularly scheduled commission meeting and at other appropriate times:

(1) reports of investigations; and

(2) asummary of information relating to investigations conducted under this
subchapter that includes analysis of the number, type, and outcome of investigations,
trends in investigations, and recommendations to avoid future complaints.

Sec. 201.455. COOPERATION WITH LAW ENFORCEMENT OFFICIALS
AND OTHER ENTITIES. (a) The director of the compliance office shall provide
information and evidence relating to criminal acts to the state auditor's office and
appropriate law enforcement officials.

(b) The director of the compliance office shall refer matters for further civil,
criminal, and administrative action to appropriate administrative and prosecutorial
agencies, including the attorney general.

Sec. 201.456. AUTHORITY OF STATE AUDITOR. This subchapter or other
law related to the operation of the department's compliance program does not preempt
the authority of the state auditor to conduct an audit or investigation under Chapter
321, Government Code, or other law.

(b) Not later than January 1, 2013, the Texas Department of Transportation shall
submit a report to the legislature on the effectiveness of the compliance program
described by Subchapter F-1, Chapter 201, Transportation Code, as added by this Act,
and any recommended changes in law to increase the effectiveness of the compliance
program.

Explanation: The addition of text is necessary to establish a compliance program
in the Texas Department of Transportation.

(2) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding the
following language to Section 222.106(i), Transportation Code:
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(1) ... A municipality may issue bonds to pay all or part of the cost of the
transportation project and may pledge and assign all or a specified amount of money
in the tax increment account to secure repayment of those bonds.

Explanation: The addition of text is necessary to allow a municipality to issue
bonds to pay all or part of the cost of a transportation project and pledge and assign all
or a specified amount of money in a tax increment account to secure repayment of
those bonds.

(3) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding the
following language to Section 222.107(f), Transportation Code:

(f) The order or resolution designating an area as a transportation reinvestment
zone must:

(5) establish an ad valorem tax increment account for the zone.

Explanation: The addition of text is necessary to authorize a county to establish
an ad valorem tax increment account for a transportation reinvestment zone.

(4) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding the
following language to Section 222.107(h), Transportation Code:

(h) The commissioners court may:

(1) from taxes collected on property in a zone, pay into a tax increment
account for the zone an amount equal to the tax increment produced by the county less
any amounts allocated under previous agreements, including agreements under
Section 381.004, Local Government Code, or Chapter 312, Tax Code;

Explanation: The addition of text is necessary to allow a county to pay into a tax
increment account certain amounts from taxes collected on property in a
transportation reinvestment zone.

(5) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding the
following language to Section 222.107, Transportation Code:

(i-1) In the event a county collects a tax increment, it may issue bonds to pay all
or part of the cost of a transportation project and may pledge and assign all or a
specified amount of money in the tax increment account to secure those bonds.

Explanation: The addition of text is necessary to allow a county to issue bonds
to pay all or part of the cost of a transportation project and pledge and assign all or a
specified amount of money in a tax increment account to secure those bonds.

(6) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding the
following provision to Subchapter E, Chapter 223, Transportation Code, and adding a
related nonamendatory provision:

Sec. 223.2012. NORTH TARRANT EXPRESS PROJECT PROVISIONS.
(a) In this section, the North Tarrant Express project is the project described by
Section 223.201(f)(3) entered into on June 23, 2009.
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(b) The comprehensive development agreement for the North Tarrant Express
project may provide for negotiating and entering into facility agreements for future
phases or segments of the project at the times that the department considers
advantageous to the department.

(c) The department is not required to use any further competitive procurement
process to enter into one or more related facility agreements with the developer or an
entity controlled by, to be controlled by, or to be under common control with the
developer under the comprehensive development agreement for the North Tarrant
Express project.

(d) A facility agreement for the North Tarrant Express project must terminate on
or before June 22, 2061. A facility agreement may not be extended or renewed
beyond that date.

(e) The department may include or negotiate any matter in a comprehensive
development agreement for the North Tarrant Express project that the department
considers advantageous to the department.

(f) The comprehensive development agreement for the North Tarrant Express
project may provide the developer or an entity controlled by, to be controlled by, or to
be under common control with the developer with a right of first negotiation under
which the developer may elect to negotiate with the department and enter into one or
more related facility agreements for future phases or segments of the project.

(b) This Act does not validate any governmental act or decision that:

(1) is inconsistent with ... Section 223.2012, Transportation Code, as
added by this Act, relating to the North Tarrant Express Project;

Explanation: The addition of text is necessary to implement provisions related to
the comprehensive development agreement entered into for the North Tarrant Express
Project.

(7) Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by making the
following changes to Section 621.102, Transportation Code:

Sec. 621.102. [COMMISSIONS] AUTHORITY TO SET MAXIMUM
WEIGHTS. (a) The executive director of the Texas Department of Transportation
[eommisster] may set the maximum single axle weight, tandem axle weight, or gross
weight of a vehicle, or maximum single axle weight, tandem axle weight, or gross
weight of a combination of vehicles and loads, that may be moved over a state
highway or a farm or ranch road if the executive director [eommisstert] finds that
heavier maximum weight would rapidly deteriorate or destroy the road or a bridge or
culvert along the road. A maximum weight set under this subsection may not exceed
the maximum set by statute for that weight.

(b [Hhe-commmisionfst-set-hixis

it '

[€e}] The executive director of the Texas Department of Transportation
[eeommissierr] must make the finding under this section on an engineering and traffic
investigation and in making the finding shall consider the width, condition, and type
of pavement structures and other circumstances on the road.
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(c) [6H] A maximum weight or load set under this section becomes effective on
a highway or road when appropriate signs giving notice of the maximum weight or
load are erected on the highway or road by the Texas Department of Transportation
under order of the commission.

(d) [¢&] A vehicle operating under a permit issued under Section 623.011,
623.071, 623.094, 623.121, 623.142, 623.181, 623.192, or 623.212 may operate
under the conditions authorized by the permit over a road for which the executive
director of the Texas Department of Transportation [eesmmission] has set a maximum
weight under this section.

(e) [B] For the purpose of this section, a farm or ranch road is a state highway
that is shown in the records of the commission to be a farm-to-market or
ranch-to-market road.

(f) [2)] This section does not apply to a vehicle delivering groceries, farm
products, or liquefied petroleum gas.

Explanation: The addition of text is necessary to allow the executive director of
the Texas Department of Transportation to set maximum weights for state highways,
roads, and bridges.

SR 1246 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1420 ADOPTED

Senator Hinojosa called from the President's table the Conference Committee
Report on SB 1420. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Hinojosa, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

REMARKS ORDERED PRINTED

On motion of Senator Williams and by unanimous consent, the remarks by
Senators Williams and Hinojosa regarding SB 1420 were ordered reduced to writing
and printed in the Senate Journal as follows:

Senator Williams: SH 288 and US 290 Hempstead are included in the projects to be
developed as a CDA. The counties (Harris and Brazoria) have primacy rights to
develop these projects under existing law, but is it the intent that if the counties waive
their primacy development rights or decline to develop the projects under existing
law, then these projects may be developed by TxDOT?

Senator Hinojosa: Yes. SB 1420 adds Section 223.201(f)(6)&(7) to the
Transportation Code, authorizing TxDOT to enter into a Comprehensive
Development Agreement (CDA) for those projects. Those projects are also included
in Section 228.011(a), Transportation Code, meaning that a county acting under
Chapter 284, Transportation Code has primary responsibility for the financing,
construction, and operation of those projects. The addition of those projects in this
bill is intended to provide TxDOT with a procurement option in the event that the
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counties waive their primacy development rights or decline to develop the projects
under existing law. If the counties waive or decline to develop the projects, then
TxDOT would have the opportunity to enter into a contract to develop the projects.

SENATE RESOLUTION 1240
Senator Hegar offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on Senate Bill 652 (governmental and certain quasi-governmental entities
subject to the sunset review process) to consider and take action on the following
matter:

Senate Rule 12.03(4) is suspended to permit the committee to add text on matters
not included in either the house or senate version of the bill by adding the following:

SECTION 1.07. RAILROAD COMMISSION OF TEXAS. (a) Section
81.01001, Natural Resources Code, is amended to read as follows:

Sec. 81.01001. SUNSET PROVISION. The Railroad Commission of Texas is
subject to Chapter 325, Government Code (Texas Sunset Act). Unless continued in
existence as provided by that chapter, the commission is abolished September 1, 2013
[264H].

(b) This section takes effect only if the 82nd Legislature, Regular Session, 2011,
does not enact other legislation that becomes law and that amends Section §1.01001,
Natural Resources Code, to extend the sunset date of the Railroad Commission of
Texas. If the 82nd Legislature, Regular Session, 2011, enacts legislation of that kind,
this section has no effect.

(c) The review of the Railroad Commission of Texas by the Sunset Advisory
Commission in preparation for the work of the 83rd Legislature in Regular Session is
not limited to the appropriateness of recommendations made by the commission to the
82nd Legislature. In the commission's report to the 83rd Legislature, the commission
may include any recommendations it considers appropriate.

SECTION 1.08. PUBLIC UTILITY COMMISSION OF TEXAS. (a) Section
12.005, Utilities Code, is amended to read as follows:

Sec. 12.005. APPLICATION OF SUNSET ACT. The Public Utility
Commission of Texas is subject to Chapter 325, Government Code (Texas Sunset
Act). Unless continued in existence as provided by that chapter or by Chapter 39, the
commission is abolished and this title expires September 1, 2013 [2644].

(b) This section takes effect only if the 82nd Legislature, Regular Session, 2011,
does not enact other legislation that becomes law and that amends Section 12.005,
Utilities Code, to extend the sunset date of the Public Utility Commission of Texas. If
the 82nd Legislature, Regular Session, 2011, enacts legislation of that kind, this
section has no effect.

SECTION 1.09. ELECTRIC RELIABILITY COUNCIL OF TEXAS. (a)
Section 39.151, Utilities Code, is amended by adding Subsections (n) and (n-1) to
read as follows:
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(n) An independent organization certified by the commission under this section
is subject to review under Chapter 325, Government Code (Texas Sunset Act), but is
not abolished under that chapter. The independent organization shall be reviewed
during the periods in which the Public Utility Commission of Texas is reviewed.

(n-1) Notwithstanding Subsection (n), an independent organization certified by
the commission under this section is not subject to review in preparation for the work
of the 83rd Legislature in Regular Session. This subsection expires September 1,
2013.

(b) This section takes effect only if the 82nd Legislature, Regular Session, 2011,
does not enact other legislation that becomes law and that amends Section 39.151,
Utilities Code, to subject an independent organization certified by the Public Utility
Commission of Texas under that section to sunset review during the periods in which
the commission is reviewed. If the 82nd Legislature, Regular Session, 2011, enacts
legislation of that kind, this section has no effect.

SECTION 1.10. PORT OF HOUSTON AUTHORITY. Chapter 97, Acts of the
40th Legislature, 1st Called Session, 1927, is amended by adding Section 9 to read as
follows:

Sec. 9. SUNSET REVIEW. (a) The Port of Houston Authority is subject to
review under Chapter 325, Government Code (Texas Sunset Act), as if it were a state
agency but may not be abolished under that chapter. The review shall be conducted as
if the authority were scheduled to be abolished September 1, 2013.

(b) The reviews must assess the authority's governance, management, and
operating structure, and the authority's compliance with legislative requirements.

(c) The authority shall pay the cost incurred by the Sunset Advisory
Commission in performing a review of the authority under this section. The Sunset
Advisory Commission shall determine the cost, and the authority shall pay the amount
promptly on receipt of a statement from the Sunset Advisory Commission detailing
the cost.

(d) This section expires September 1, 2013.

SECTION 2.01. REGIONAL EDUCATION SERVICE CENTERS. Subchapter
A, Chapter 8, Education Code, is amended by adding Section 8.010 to read as
follows:

Sec. 8.010. SUNSET PROVISION. Regional education service centers are
subject to Chapter 325, Government Code (Texas Sunset Act). Unless continued in
existence as provided by that chapter, the centers are abolished and this chapter
expires September 1, 2015.

SECTION 6.02. OFFICE OF PUBLIC UTILITY COUNSEL. Section 13.002,
Utilities Code, is amended to read as follows:

Sec. 13.002. APPLICATION OF SUNSET ACT. The Office of Public Utility
Counsel is subject to Chapter 325, Government Code (Texas Sunset Act). Unless
continued in existence as provided by that chapter, the office is abolished and this
chapter expires September 1, 2023 [264H].

ARTICLE 8. SUNSET ADVISORY COMMISSION

SECTION 8.01. REVIEW OF AGENCIES REVIEWED FOR THE 82nd
LEGISLATURE. For a state agency that was reviewed by the Sunset Advisory
Commission in preparation for the work of the 82nd Legislature in Regular Session
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and the abolition date of which was extended to 2013, the commission, unless
expressly provided otherwise, shall limit its review of the agency in preparation for
the work of the 83rd Legislature in Regular Session to the appropriateness of
recommendations made by the commission to the 82nd Legislature. In the
commission's report to the 83rd Legislature, the commission may include any
recommendations it considers appropriate. This section expires September 1, 2013.

Explanation: This addition is necessary to change the sunset review date for
various state agencies, to subject the Electric Reliability Council of Texas to sunset
review during the periods in which the Public Utility Commission of Texas is
reviewed, to subject the Port of Houston Authority and regional education service
centers to sunset review, and to limit the review of state agencies that were reviewed
by the Sunset Advisory Commission in preparation for the work of the 82nd
Legislature in Regular Session.

SR 1240 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 652 ADOPTED

Senator Hegar called from the President's table the Conference Committee
Report on SB 652. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Hegar, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1134 ADOPTED

Senator Hegar called from the President's table the Conference Committee
Report on SB 1134. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Hegar, the Conference Committee Report was adopted by
the following vote: Yeas 26, Nays 5.

Yeas: Birdwell, Carona, Deuell, Duncan, Eltife, Estes, Fraser, Harris, Hegar,
Hinojosa, Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick, Seliger,
Shapiro, Uresti, Van de Putte, Wentworth, West, Whitmire, Williams, Zaffirini.

Nays: Davis, Ellis, Gallegos, Rodriguez, Watson.
SENATE RESOLUTION 1231
Senator Hegar offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on House Bill 1517 (disposition of fines for traffic violations collected by
certain counties and municipalities) to consider and take action on the following
matter:
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Senate Rule 12.03(3) is suspended to permit the committee, in SECTION 1 of
the bill, in Section 542.402, Transportation Code, to add text on a matter which is not
in disagreement to read as follows:

(g) This subsection and Subsection (f) expire on September 1, 2021.

Explanation: The addition is necessary for Section 542.402(f), Transportation
Code, to expire on September 1, 2021.

SR 1231 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1517 ADOPTED

Senator Hegar called from the President's table the Conference Committee
Report on HB 1517. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Hegar, the Conference Committee Report was adopted by
the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 958 ADOPTED

Senator Wentworth called from the President's table the Conference Committee
Report on SB 958. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Wentworth, the Conference Committee Report was
adopted by the following vote: Yeas 30, Nays 1.

Nays: Fraser.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 773 ADOPTED

Senator Zaffirini called from the President's table the Conference Committee
Report on SB 773. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Zaffirini, the Conference Committee Report was adopted
by the following vote: Yeas 27, Nays 4.

Yeas: Carona, Davis, Deuell, Duncan, Ellis, Eltife, Fraser, Gallegos, Harris,
Hegar, Hinojosa, Huffman, Jackson, Lucio, Nichols, Patrick, Rodriguez, Seliger,
Shapiro, Uresti, Van de Putte, Watson, Wentworth, West, Whitmire, Williams,
Zaffirini.

Nays: Birdwell, Estes, Nelson, Ogden.
CONFERENCE COMMITTEE ON HOUSE BILL 3328

Senator Fraser called from the President's table, for consideration at this time, the
request of the House for a conference committee to adjust the differences between the
two Houses on HB 3328 and moved that the request be granted.

The motion prevailed without objection.
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The President Pro Tempore asked if there were any motions to instruct the
conference committee on HB 3328 before appointment.

There were no motions offered.

Accordingly, the President Pro Tempore announced the appointment of the
following conferees on the part of the Senate: Senators Fraser, Chair; Nelson, Hegar,
Hinojosa, and Eltife.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 628 ADOPTED

Senator Jackson called from the President's table the Conference Committee
Report on HB 628. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Jackson, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

MESSAGE FROM THE HOUSE

HOUSE CHAMBER
Austin, Texas
Saturday, May 28, 2011 - 3

The Honorable President of the Senate
Senate Chamber
Austin, Texas

Mr. President:

I am directed by the House to inform the Senate that the House has taken the
following action:

THE HOUSE HAS ADOPTED THE FOLLOWING CONFERENCE COMMITTEE
REPORTS:

HB 1178 (146 Yeas, 0 Nays, 2 Present, not voting)
HB 1711 (146 Yeas, 1 Nays, 2 Present, not voting)
HB 1951 (143 Yeas, 5 Nays, 2 Present, not voting)
HB 2048 (143 Yeas, 1 Nays, 1 Present, not voting)
HB 2226 (148 Yeas, 0 Nays, 1 Present, not voting)
HB 2490 (146 Yeas, 0 Nays, 2 Present, not voting)
HB 2729 (147 Yeas, 0 Nays, 1 Present, not voting)
HB 2734 (146 Yeas, 0 Nays, 1 Present, not voting)
SB 377 (132 Yeas, 14 Nays, 2 Present, not voting)
SB 563 (148 Yeas, 0 Nays, 2 Present, not voting)

SB 647 (146 Yeas, 2 Nays, 1 Present, not voting)

SB 773 (109 Yeas, 37 Nays, 2 Present, not voting)
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SB 875 (135 Yeas, 7 Nays, 1 Present, not voting)
SB 1338 (147 Yeas, 0 Nays, 2 Present, not voting)
SB 1489 (146 Yeas, 0 Nays, 1 Present, not voting)
Respectfully,

/s/Robert Haney, Chief Clerk
House of Representatives

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1816 ADOPTED

Senator Zaffirini called from the President's table the Conference Committee
Report on SB 1816. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Zaffirini, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

(President in Chair)
CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1711 ADOPTED

Senator Jackson called from the President's table the Conference Committee
Report on HB 1711. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Jackson, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

SENATE RESOLUTION 1213
Senator Ogden offered the following resolution:

SR 1213, Suspending limitations on conference committee jurisdiction,
H.B. No. 1.

The resolution was read and was adopted by the following vote: Yeas 29,
Nays 2.

Yeas: Birdwell, Carona, Davis, Deuell, Duncan, Ellis, Eltife, Estes, Fraser,
Gallegos, Harris, Hegar, Hinojosa, Huffman, Jackson, Lucio, Nelson, Nichols, Ogden,
Patrick, Rodriguez, Seliger, Shapiro, Uresti, Van de Putte, Watson, Wentworth,
Whitmire, Williams.

Nays: West, Zaffirini.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1 ADOPTED

Senator Ogden called from the President's table the Conference Committee
Report on HB 1. The Conference Committee Report was filed with the Senate on
Thursday, May 26, 2011.
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(Senator Eltife in Chair)

On motion of Senator Ogden, the Conference Committee Report was adopted by
the following vote: Yeas 20, Nays 11.

Yeas: Birdwell, Carona, Deuell, Duncan, Eltife, Estes, Fraser, Harris, Hegar,
Hinojosa, Huffman, Jackson, Nelson, Nichols, Ogden, Patrick, Seliger, Shapiro,
Wentworth, Williams.

Nays: Davis, Ellis, Gallegos, Lucio, Rodriguez, Uresti, Van de Putte, Watson,
West, Whitmire, Zaffirini.

REASON FOR VOTE

Senator Uresti submitted the following reason for vote on the adoption of the
Conference Committee Report on HB 1:

I want to thank Senator Ogden for the work he put into this bill. The Finance
Committee began the session with an impossible task and roadblocks were thrown in
its way that made meaningful compromise on the budget extremely difficult and
ultimately, impossible.

The budget brought to the Senate today is better than the one that came over
from the House. There is no doubt of that. But compared to that bill, just about
anything would look better.

This budget gives schools about $4 billion less than they'd get under current law,
inevitably leading to teacher layoffs or local property tax increases for districts that
haven't reached their cap.

The last Census showed Texas to be one of the fastest growing states in the
nation, but this budget doesn't come close to funding anticipated enrollment growth.

The cuts it imposes will ripple through the economies of the small communities I
represent in West Texas, weakening their ability to sustain families and businesses.

I can't vote for this budget just because it's better than the original bill. Better
isn't enough.

In the area of Health and Human Services, under this bill nursing homes may not
close, but they will face staffing shortages and make fewer beds available to an aging
population. Hospitals will take an 8 percent cut under this bill, and family planning is
reduced by $73 million.

The Legislature passed and the governor signed a sonogram bill because we want
to reduce the number of abortions in Texas. We have one of the highest teen
pregnancy rates in the nation, yet we are cutting a program that could do something
about that.

And in the rural parts of my district, family planning services are the only health
care that many women get. That's true as well for districts represented by Senator
Seliger, Senator Duncan, and other rural senators.

The Health and Human Services agency overall takes a 17.2 percent cut under
this bill, more than $11 billion. In the area of Child Protective Services, there's no
funding for expected caseload growth for in-home and relative support.
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Full time direct delivery staff employees are reduced by 8 percent from what we
appropriated for CPS reform in 2009. Adoption subsidies for 2012-13 are funded at
about 85 percent of the projected need, adoption support services are cut about 30
percent, and child abuse and neglect prevention is cut by 44 percent.

So no, better isn't enough.

What troubles me most is that it doesn't have to be this way. No one throughout
this entire debate has been able to give a good answer to one simple question: Why
not use the rainy day fund now for the next biennium. We're going to have to do it in
two years anyway.

When we come back in 2013, we will need to find almost $5 billion for
Medicaid. This bill makes us take out a state credit card, and we're not even supposed
to have one.

I take Senator Ogden at his word when he says this is all the Senate could get in
its negotiations with the House. I understand that, and I commend him for all his hard
work.

But I can't vote for this bill because better just isn't enough.

URESTI
SENATE RESOLUTION 1227
Senator Shapiro offered the following resolution:

BE IT RESOLVED by the Senate of the State of Texas, 82nd Legislature,
Regular Session, 2011, That Senate Rule 12.03 be suspended in part as provided by
Senate Rule 12.08 to enable the conference committee appointed to resolve the
differences on Senate Bill 1534 (the operation, certification, and accountability of
career schools or colleges) to consider and take action on the following matter:

Senate Rule 12.03(4) is suspended to permit the committee to add text on a
matter not included in either the house or senate version of the bill by adding the
following new SECTION to the bill:

SECTION 1. Section 61.0904, Education Code, is amended to read as follows:

Sec. 61.0904. REVIEW OF INSTITUTIONAL GROUPINGS. (a) At least
once every 10 years, the board shall conduct a review of the institutional groupings
under the board's higher education accountability system, including a review of the
criteria for and definitions assigned to those groupings.

(b) The board shall include within the board's higher education accountability
system any career schools and colleges in this state that offer degree programs.
Regardless of whether the board is conducting a periodic review of institutional
groupings as required by Subsection (a), the board shall determine whether to create
one or more separate institutional groupings for entities to which this subsection
applies. In implementing this subsection, the board shall:

(1) consult with affected career schools and colleges regarding the
imposition of reporting requirements on those entities; and

(2) adopt rules that clearly define the types and amounts of information to
be reported to the board.
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(c) In advance of each regular session of the legislature, the board shall report to
each standing legislative committee with primary jurisdiction over higher education
regarding any entities to which Subsection (b) applies that do not participate in the
board's higher education accountability system as provided by that subsection.

Explanation: The addition of text is necessary to authorize and direct the Texas
Higher Education Coordinating Board to include career schools and colleges in the
board's higher education accountability system.

SR 1227 was read and was adopted by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1534 ADOPTED

Senator Shapiro called from the President's table the Conference Committee
Report on SB 1534. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Shapiro, the Conference Committee Report was adopted
by the following vote: Yeas 29, Nays 2.

Yeas: Birdwell, Carona, Davis, Deuell, Duncan, Ellis, Eltife, Estes, Fraser,
Gallegos, Harris, Hegar, Hinojosa, Huffman, Jackson, Nelson, Nichols, Ogden,
Patrick, Rodriguez, Seliger, Shapiro, Uresti, Watson, Wentworth, West, Whitmire,
Williams, Zaffirini.

Nays: Lucio, Van de Putte.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 563 ADOPTED

Senator Jackson called from the President's table the Conference Committee
Report on SB 563. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Jackson, the Conference Committee Report was adopted
by the following vote: Yeas 31, Nays 0.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 341 ADOPTED

Senator Uresti called from the President's table the Conference Committee
Report on SB 341. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.

On motion of Senator Uresti, the Conference Committee Report was adopted by
the following vote: Yeas 30, Nays 1.
Nays: Zaffirini.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 875 ADOPTED

Senator Fraser called from the President's table the Conference Committee
Report on SB 875. The Conference Committee Report was filed with the Senate on
Friday, May 27, 2011.
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On motion of Senator Fraser, the Conference Committee Report was adopted by
the following vote: Yeas 23, Nays 8.

Yeas: Birdwell, Carona, Deuell, Duncan, Eltife, Estes, Fraser, Harris, Hegar,
Hinojosa, Huffman, Jackson, Lucio, Nelson, Nichols, Ogden, Patrick, Seliger,
Shapiro, Uresti, Wentworth, Whitmire, Williams.

Nays: Davis, Ellis, Gallegos, Rodriguez, Van de Putte, Watson, West, Zaffirini.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3726

Senator Van de Putte submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 3726 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

VAN DE PUTTE GUILLEN
ELTIFE KUEMPEL
URESTI DESHOTEL
LARSON
On the part of the Senate On the part of the House

The corrected Conference Committee Report on HB 3726 was filed with the
Secretary of the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 542

Senator Hegar submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
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Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 542 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

HEGAR FLETCHER
HUFFMAN DRIVER
SELIGER LAVENDER
WHITMIRE DESHOTEL
WILLIAMS P. KING
On the part of the Senate On the part of the House

A BILL TO BE ENTITLED

AN ACT

relating to the regulation of law enforcement officers by the Commission on Law
Enforcement Officer Standards and Education.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (c), Section 1701.055, Occupations Code, is amended
to read as follows:

(c) Five members[rexehuding-ex-efficio-members;| constitute a quorum.

SECTION 2. Subsections (a) and (b), Section 1701.306, Occupations Code, are
amended to read as follows:

(a) The commission may not issue a license to a person [as-an-efficerorecounty
jailer] unless the person is examined by:

(1) alicensed psychologist or by a psychiatrist who declares in writing that
the person is in satisfactory psychological and emotional health to serve as the type of
officer for which a license is sought; and

(2) a licensed physician who declares in writing that the person does not

show any trace of drug dependency or illegal drug use after a [physieal-examinations;|
blood test[;] or other medical test.

(b) An agency hiring a person for whom a license [as-a-officer-or-countyjaiter]
is sought shall select the examining physician and the examining psychologist or
psychiatrist. The agency shall prepare a report of each declaration required by
Subsection (a) and shall maintain a copy of the report on file in a format readily
accessible to the commission. A declaration is not public information.

SECTION 3. Subsection (e), Section 1701.310, Occupations Code, is amended
to read as follows:

(e) A person trained and certified by the Texas Department of Criminal Justice
to serve as a corrections officer in that agency's correctional institutions division is not
required to complete the training requirements of this section to be appointed a
part-time county jailer. Examinations under Section 1701.304 and psychological [and
physieat| examinations under Section 1701.306 apply.

SECTION 4. Section 1701.353, Occupations Code, is amended to read as
follows:



Saturday, May 28, 2011 SENATE JOURNAL 4583

Sec. 1701.353. CONTINUING EDUCATION PROCEDURES. (a) The
commission by rule shall adopt procedures to:

(1) ensure the timely and accurate reporting by agencies and persons
licensed under this chapter [peaee-effieers| of information related to training programs
offered under this subchapter, including procedures for creating training records for
license holders [#adividual-peace-officers]; and

(2) provide adequate notice to agencies and license holders [peaee-efficers|
of impending noncompliance with the training requirements of this subchapter so that
the agencies and license holders [peaee—effieers] may comply within the 24-month
period or 48-month period, as appropriate.

(b) The commission shall require agencies to report to the commission in a
timely manner the reasons that a license holder [peaee-effieer| is in noncompliance
after the agency receives notice by the commission of the license holder's [peaece
offieer's] noncompliance. The commission shall, following receipt of an agency's
report or on a determination that the agency has failed to report in a timely manner,
notify the license holder [peace—efficer] by certified mail of the reasons the license
holder [peaee-offieer] is in noncompliance and that the commission at the request of
the license holder [peaee-effieer| will hold a hearing as provided by this subsection if
the license holder [peaee-effieer| fails to obtain the required training within 60 days
after the date the license holder [peaee-effieer] receives notice under this subsection.
The commission shall conduct a hearing consistent with Section 1701.504 if the
license holder [peaee-effieer] claims that:

(1) mitigating circumstances exist; or

(2) the license holder [peaee-efficer]| failed to complete the required training
because the license holder's [peaee—etfieers] employing agency did not provide an
adequate opportunity for the license holder [peaee—efficer] to attend the required
training course.

SECTION 5. Subchapter H, Chapter 1701, Occupations Code, is amended by
adding Section 1701.358 to read as follows:

Sec. 1701.358. INITIAL TRAINING AND CONTINUING EDUCATION FOR
POLICE CHIEFS. A police chief shall complete the initial training and continuing
education required under Section 96.641, Education Code.

SECTION 6. Subsection (d), Section 1701.055, Occupations Code, is repealed.

SECTION 7. The changes in law made by this Act to Section 1701.306,
Occupations Code, apply to a license for which an application is filed on or after the
effective date of this Act. A license application filed before the effective date of this
Act is governed by the law in effect on the date the application was filed, and the
former law is continued in effect for that purpose.

SECTION 8. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 542 was filed with the Secretary of the
Senate on Saturday, May 28, 2011.
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CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2817

Senator Duncan submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2817 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

DUNCAN L. TAYLOR
JACKSON BURKETT
WILLIAMS P. KING

ELLIS BRANCH

VAN DE PUTTE HERNANDEZ LUNA
On the part of the Senate On the part of the House

The Conference Committee Report on HB 2817 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 753

Senator Zaffirini submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 753 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

ZAFFIRINI RAYMOND
RODRIGUEZ GONZALEZ
CARONA HUNTER
ELTIFE

On the part of the Senate On the part of the House
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The Conference Committee Report on HB 753 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 516

Senator Patrick submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 516 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

PATRICK FLETCHER
HUFFMAN BERMAN
BIRDWELL P. KING
HINOJOSA C. ANDERSON
BONNEN
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the exemption from ad valorem taxation of all or part of the appraised value
of the residence homestead of the surviving spouse of a 100 percent or totally disabled
veteran.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (a), Section 11.131, Tax Code, is amended by adding
Subdivision (3) to read as follows:

(3) "Surviving spouse" means the individual who was married to a disabled
veteran at the time of the veteran's death.

SECTION 2. Section 11.131, Tax Code, is amended by adding Subsections (c)
and (d) to read as follows:

(c) The surviving spouse of a disabled veteran who qualified for an exemption
under Subsection (b) when the disabled veteran died is entitled to an exemption from
taxation of the total appraised value of the same property to which the disabled
veteran's exemption applied if:

(1) the surviving spouse has not remarried since the death of the disabled
veteran; and
(2) the property:
(A) was the residence homestead of the surviving spouse when the
disabled veteran died; and
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(B) remains the residence homestead of the surviving spouse.

(d) If a surviving spouse who qualifies for an exemption under Subsection (c)
subsequently qualifies a different property as the surviving spouse's residence
homestead, the surviving spouse is entitled to an exemption from taxation of the
subsequently qualified homestead in an amount equal to the dollar amount of the
exemption from taxation of the former homestead under Subsection (¢) in the last year
in which the surviving spouse received an exemption under that subsection for that
homestead if the surviving spouse has not remarried since the death of the disabled
veteran. The surviving spouse is entitled to receive from the chief appraiser of the
appraisal district in which the former residence homestead was located a written
certificate providing the information necessary to determine the amount of the
exemption to which the surviving spouse is entitled on the subsequently qualified
homestead.

SECTION 3. Subsection (a), Section 11.431, Tax Code, is amended to read as
follows:

(a) The chief appraiser shall accept and approve or deny an application for a
residence homestead exemption, including an [a—disabled—reteran—residence
homestead] exemption under Section 11.131 for the residence homestead of a
disabled veteran or the surviving spouse of a disabled veteran, after the deadline for
filing it has passed if it is filed not later than one year after the delinquency date for
the taxes on the homestead.

SECTION 4. Section 11.131, Tax Code, as amended by this Act, applies only to
a tax year beginning on or after January 1, 2012.

SECTION 5. This Act takes effect January 1, 2012, but only if the constitutional
amendment proposed by the 82nd Legislature, Regular Session, 2011, authorizing the
legislature to provide for an exemption from ad valorem taxation of all or part of the
market value of the residence homestead of the surviving spouse of a 100 percent or
totally disabled veteran is approved by the voters. If that amendment is not approved
by the voters, this Act has no effect.

The Conference Committee Report on SB 516 was filed with the Secretary of the
Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1103

Senator Ellis submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011
Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
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Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 1103 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

ELLIS LUCIO

WHITMIRE PENA

LUCIO SCOTT

SELIGER THOMPSON
HUFFMAN WOOLLEY

On the part of the Senate On the part of the House

The Conference Committee Report on HB 1103 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1600

Senator Whitmire submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 1600 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

WHITMIRE P. KING
GALLEGOS BECK
HINOJOSA FLETCHER
HUFFMAN
NELSON
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the registration of peace officers as private security officers.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 1702.322, Occupations Code, is amended to read as
follows:
Sec. 1702.322. LAW ENFORCEMENT PERSONNEL. This chapter does not

apply to:
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(1) a person who has full-time employment as a peace officer and who
receives compensation for private employment on an individual or an independent
contractor basis as a patrolman, guard, extra job coordinator, or watchman if the
officer:

(A) is employed in an employee-employer relationship or employed on
an individual contractual basis:
(i) directly by the recipient of the services; or
(ii) by a company licensed under this chapter;
(B) is not in the employ of another peace officer;
(C) is not a reserve peace officer; and
(D) works as a peace officer on the average of at least 32 hours a week,
is compensated by the state or a political subdivision of the state at least at the
minimum wage, and is entitled to all employee benefits offered to a peace officer by
the state or political subdivision;

(2) a reserve peace officer while the reserve officer is performing guard,
patrolman, or watchman duties for a county and is being compensated solely by that
county;

(3) a peace officer acting in an official capacity in responding to a burglar
alarm or detection device; or

(4) a person engaged in the business of electronic monitoring of an
individual as a condition of that individual's community supervision, parole,
mandatory supervision, or release on bail, if the person does not perform any other
service that requires a license under this chapter.

SECTION 2. This Act takes effect immediately if it receives a vote of two-thirds
of all the members elected to each house, as provided by Section 39, Article III, Texas
Constitution. If this Act does not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2011.

The Conference Committee Report on SB 1600 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3109

Senator Seliger submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 3109 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.
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SELIGER CRADDICK

DUNCAN DARBY

ELTIFE LEWIS

URESTI S. KING

HINOJOSA PARKER

On the part of the Senate On the part of the House

The Conference Committee Report on HB 3109 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 414

Senator Hegar submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011
Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 414 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

HEGAR AYCOCK

SELIGER S. MILLER

ESTES D. HOWARD
JACKSON LANDTROOP
HINOJOSA GEREN

On the part of the Senate On the part of the House

The Conference Committee Report on HB 414 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 1400

Senator West submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
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Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 1400 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

WEST ELKINS

NICHOLS ANCHIA

SHAPIRO BONNEN

WATSON T. KING
WENTWORTH

On the part of the Senate On the part of the House

The Conference Committee Report on HB 1400 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3246

Senator West submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 3246 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

WEST ELKINS

NICHOLS JACKSON

SHAPIRO T. KING

WATSON D. MILLER
WENTWORTH PAXTON

On the part of the Senate On the part of the House

The Conference Committee Report on HB 3246 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3275

Senator Ellis submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate
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Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 3275 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

ELLIS COLEMAN
WEST Y. DAVIS
JACKSON J. DAVIS
WATSON MURPHY
HUBERTY
On the part of the Senate On the part of the House

The Conference Committee Report on HB 3275 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 660

Senator Hinojosa submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst

President of the Senate

Honorable Joe Straus

Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 660 have had the same under

consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

HINOJOSA RITTER
DUNCAN T. KING
FRASER KEFFER
HEGAR
WHITMIRE
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the review and functions of the Texas Water Development Board, including
the functions of the board and related entities in connection with the process for
establishing and appealing desired future conditions in a groundwater management
area.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. SECTION 6.013, Water Code, is amended to read as follows:

Sec. 6.013. SUNSET PROVISION. The Texas Water Development Board is
subject to review under Chapter 325, Government Code (Texas Sunset Act), but is not
abolished under that chapter. The board shall be reviewed during the period in which
state agencies abolished in 2023 [2644] and every 12th year after 2023 [204}] are
reviewed. T T

SECTION 2. Subchapter D, Chapter 6, Water Code, is amended by adding
Sections 6.113, 6.114, and 6.115 to read as follows:

Sec. 6.113. NEGOTIATED RULEMAKING AND ALTERNATIVE DISPUTE
RESOLUTION. (a) The board shall develop and implement a policy to encourage the
use of:

(1) negotiated rulemaking procedures under Chapter 2008, Government
Code, for the adoption of board rules; and

(2) appropriate alternative dispute resolution procedures under Chapter
2009, Government Code, to assist in the resolution of internal and external disputes
under the board's jurisdiction.

(b) The board's procedures relating to alternative dispute resolution must
conform, to the extent possible, to any model guidelines issued by the State Office of
Administrative Hearings for the use of alternative dispute resolution by state agencies.

(c) The board shall:

(1) coordinate the implementation of the policy adopted under Subsection

(a);
o (2) provide training as needed to implement the procedures for negotiated
rulemaking or alternative dispute resolution; and
(3) collect data concerning the effectiveness of those procedures.
Sec. 6.114. FINANCIAL ASSISTANCE PROGRAMS: DEFAULT,
REMEDIES, AND ENFORCEMENT. (a) In this section:
(1) "Default" means:
(A) default in payment of the principal of or interest on bonds,
securities, or other obligations purchased or acquired by the board;
(B) failure to perform any covenant related to a bond, security, or other
obligation purchased or acquired by the board;
(C) a failure to perform any of the terms of a loan, grant, or other
financing agreement; or
(D) any other failure to perform an obligation, breach of a term of an
agreement, or default as provided by any proceeding or agreement evidencing an
obligation or agreement of a recipient, beneficiary, or guarantor of financial assistance
provided by the board.
(2) "Financial assistance program recipient" means a recipient or beneficiary
of funds administered by the board under this code, including a borrower, grantee,
guarantor, or other beneficiary.
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(b) In the event of a default and on request by the board, the attorney general
shall seek:

(1) a writ of mandamus to compel a financial assistance program recipient
or the financial assistance program recipient's officers, agents, and employees to cure
the default; and

(2) any other legal or equitable remedy the board and the attorney general
consider necessary and appropriate.

(c) A proceeding authorized by this section shall be brought and venue is in a
district court in Travis County.

(d) In a proceeding under this section, the attorney general may recover
reasonable attorney's fees, investigative costs, and court costs incurred on behalf of
the state in the proceeding in the same manner as provided by general law for a
private litigant.

Sec. 6.115. RECEIVERSHIP. (a) In this section, "financial assistance program
recipient" has the meaning assigned by Section 6.114.

(b) In addition to the remedies available under Section 6.114, at the request of
the board, the attorney general shall bring suit in a district court in Travis County for
the appointment of a receiver to collect the assets and carry on the business of a
financial assistance program recipient if:

(1) the action is necessary to cure a default by the recipient; and

(2) the recipient is not:

(A) a municipality or county; or
(B) a district or authority created under Section 52, Article III, or
Section 59, Article XVI, Texas Constitution.

(c) The court shall vest a receiver appointed by the court with any power or duty
the court finds necessary to cure the default, including the power or duty to:

(1) perform audits;

(2) raise wholesale or retail water or sewer rates or other fees;

(3) fund reserve accounts;

(4) make payments of the principal of or interest on bonds, securities, or
other obligations purchased or acquired by the board; and

(5) take any other action necessary to prevent or to remedy the default.

(d) The receiver shall execute a bond in an amount to be set by the court to
ensure the proper performance of the receiver's duties.

(e) After appointment and execution of bond, the receiver shall take possession
of the books, records, accounts, and assets of the financial assistance program
recipient specified by the court. Until discharged by the court, the receiver shall
perform the duties that the court directs and shall strictly observe the final order
involved.

(f) On a showing of good cause by the financial assistance program recipient,
the court may dissolve the receivership.

SECTION 3. Section 6.154, Water Code, is amended to read as follows:
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Sec. 6.154. COMPLAINT FILE. (a) The board shall maintain a system to
promptly and efficiently act on complaints [fite-on-each-written-eomplaint] filed with

the board. The board shall maintain information about parties to the complaint, [file

[(—the-datethe-complaintisreceted-bytheboard:
[(3)] the subject matter of the complaint,[3

[3] a summary of the results of the review or investigation of the
complaint, and the complamt s disposition[+anre

eepy—e-f—the—be&rd—s—pehetes—&nd] procedures for [rel-aﬂ-ng—te] complamt 1nvest1gat10n

and resolution.

SECTION 4. Section 6.155, Water Code, is amended to read as follows:

Sec. 6.155. NOTICE OF COMPLAINT The board[;-ateast-quarterty-unti-final
disposttion—of—the—eomplaint;] shall periodically notify the [persen—filing—the]
complaint parties [and-each-persen-wheo—isasubjeet-ofthe-ecomplaint] of the status of

]
SECTION 5. Section 11.1271, Water Code, is amended by amending

Subsection (f) and adding Subsection (g) to read as follows:

(f) The commission shall adopt rules:

(1) establishing criteria and deadlines for submission of water conservation
plans, including any required amendments, and for submission of implementation
reports; and

(2) requiring the methodology and guidance for calculating water use and
conservation developed under Section 16.403 to be used in the water conservation
plans required by this section.

(g) At a minimum, rules adopted under Subsection (f)(2) must require an entity
to report the most detailed level of municipal water use data currently available to the
entity. The commission may not adopt a rule that requires an entity to report
municipal water use data that is more detailed than the entity's billing system is
capable of producing.

SECTION 6. Section 16.021, Water Code, is amended by amending Subsections
(c), (d), and (e) and adding Subsections (d-1) and (g) to read as follows:

(¢) The executive administrator shall designate the director of the Texas Natural
Resources Information System to serve as the state geographic information officer.
The state geographic information officer shall:

(1) coordinate the acquisition and use of high-priority imagery and data sets;

(2) establish, support, and disseminate authoritative statewide geographic
data sets;

(3) support geographic data needs of emergency management responders
during emergencies;

the complaint until final disposition [#vestigation—unless—the-netice~wveorldjeopardize
arundereoverrvestigation
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(4) monitor trends in geographic information technology; and
(5) support public access to state geographic data and resources [Fhe—Fexas

e oo ——ey

(d) Not later than December 1, 2016, and before the end of each successiv
five-year period after that date, the board shall submit to the governor, lieutenant
governor, and speaker of the house of representatives a report that contains
recommendations regarding:

(1) statewide geographic data acquisition needs and priorities, including
updates on progress in maintaining the statewide digital base maps described by
Subsection (e)(6);

(2) policy initiatives to address the acquisition, use, storage, and sharing of
geographic data across the state;

(3) funding needs to acquire data, implement technologies, or pursue
statewide policy initiatives related to geographic data; and

(4) opportunities for new initiatives to improve the efficiency, effectiveness,
or accessibility of state government operations through the use of geographic data

].
(d-1) The board shall consult with stakeholders in preparing the report required

by Subsection (d).
(e) The [Underthe-guidanee-ofthe FGIc+he] executive administrator shall:

(1) further develop the Texas Natural Resources Information System by
promoting and providing for effective acquisition, archiving, documentation,
indexing, and dissemination of natural resource and related digital and nondigital data
and information;

(2) obtain information in response to disagreements regarding names and
name spellings for natural and cultural features in the state and provide this
information to the Board on Geographic Names of the United States Department of
the Interior;
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(3) make recommendations to the Board on Geographic Names of the
United States Department of the Interior for naming any natural or cultural feature
subject to the limitations provided by Subsection (f);

(4) make recommendations to the Department of Information Resources to
adopt and promote standards that facilitate sharing of digital natural resource data and
related socioeconomic data among federal, state, and local governments and other
interested parties;

(5) acquire and disseminate natural resource and related socioeconomic data
describing the Texas-Mexico border region; and

(6) coordinate, conduct, and facilitate the development, maintenance, and
use of mutually compatible statewide digital base maps depicting natural resources
and man-made features.

(g) The board may establish one or more advisory committees to assist the board
or the executive administrator in implementing this section, including by providing
information in connection with the preparation of the report required by Subsection
(d). In appointing members to an advisory committee, the board shall consider
including representatives of:

(1) state agencies that are major users of geographic data;

(2) federal agencies;

(3) local governments; and

(4) the Department of Information Resources.

SECTION 7. Subsection (b), Section 16.023, Water Code, is amended to read as
follows:

(b) The account may be appropriated only to the board to:

(1) develop, administer, and implement the strategic mapping program,;

(2) provide grants to political subdivisions for projects related to the
development, use, and dissemination of digital, geospatial information; and

(3) administer, implement, and operate other programs of the Texas Natural
Resources Information System, including:

(A) the operation of a Texas-Mexico border region information center
for the purpose of implementing Section 16.021(e)(5);

(B) the acquisition, storage, and distribution of historical maps,
photographs, and paper map products;

(C) the maintenance and enhancement of information technology; and

(D) the production, storage, and distribution of other digital base maps,

as determined by the executive administrator [era-state-ageney-that-is-a-memberoefthe

Texas-Geographie Information-Counetl].
SECTION 8. Section 16.051, Water Code, is amended by adding Subsections

(a-1) and (a-2) to read as follows:
(a-1) The state water plan must include:

(1) an evaluation of the state's progress in meeting future water needs,
including an evaluation of the extent to which water management strategies and
projects implemented after the adoption of the preceding state water plan have
affected that progress; and

(2) an analysis of the number of projects included in the preceding state
water plan that received financial assistance from the board.
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(a-2) To assist the board in evaluating the state's progress in meeting future
water needs, the board may obtain implementation data from the regional water
planning groups.

SECTION 9. Subsections (c) and (e), Section 16.053, Water Code, are amended
to read as follows:

(c) No later than 60 days after the designation of the regions under Subsection
(b), the board shall designate representatives within each regional water planning arca
to serve as the initial coordinating body for planning. The initial coordinating body
may then designate additional representatives to serve on the regional water planning
group. The initial coordinating body shall designate additional representatives if
necessary to ensure adequate representation from the interests comprising that region,
including the public, counties, municipalities, industries, agricultural interests,
environmental interests, small businesses, electric generating utilities, river
authorities, water districts, and water utilities. The regional water planning group shall
maintain adequate representation from those interests. In addition, the groundwater
conservation districts located in each management area, as defined by Section 36.001,
located in the regional water planning area shall appoint one representative of a
groundwater conservation district located in the management area and in the regional
water planning area to serve on the regional water planning group. In addition,
representatives of the board, the Parks and Wildlife Department, and the Department
of Agriculture shall serve as ex officio members of each regional water planning
group.

(e) Each regional water planning group shall submit to the development board a
regional water plan that:

(1) is consistent with the guidance principles for the state water plan
adopted by the development board under Section 16.051(d);

(2) provides information based on data provided or approved by the
development board in a format consistent with the guidelines provided by the
development board under Subsection (d);

(2-a) is consistent with the desired future conditions adopted under Section
36.108 for the relevant aquifers located in the regional water planning area as of the
date the board most recently adopted a state water plan under Section 16.051 or, at the
option of the regional water planning group, established subsequent to the adoption of
the most recent plan;

(3) identifies:

(A) each source of water supply in the regional water planning area,
including information supplied by the executive administrator on the amount of
modeled [meanaged] available groundwater in accordance with the guidelines provided
by the development board under Subsections (d) and (f);

(B) factors specific to each source of water supply to be considered in
determining whether to initiate a drought response;

(C) actions to be taken as part of the response; and

(D) existing major water infrastructure facilities that may be used for
interconnections in the event of an emergency shortage of water;

(4) has specific provisions for water management strategies to be used
during a drought of record;
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(5) includes but is not limited to consideration of the following:

(A) any existing water or drought planning efforts addressing all or a
portion of the region;

(B) approved groundwater conservation district management plans and
other plans submitted under Section 16.054;

(C) all potentially feasible water management strategies, including but
not limited to improved conservation, reuse, and management of existing water
supplies, conjunctive use, acquisition of available existing water supplies, and
development of new water supplies;

(D) protection of existing water rights in the region;

(E) opportunities for and the benefits of developing regional water
supply facilities or providing regional management of water supply facilities;

(F) appropriate provision for environmental water needs and for the
effect of upstream development on the bays, estuaries, and arms of the Gulf of Mexico
and the effect of plans on navigation;

(G) provisions in Section 11.085(k)(1) if interbasin transfers are
contemplated,

(H) voluntary transfer of water within the region using, but not limited
to, regional water banks, sales, leases, options, subordination agreements, and
financing agreements; and

(I) emergency transfer of water under Section 11.139, including
information on the part of each permit, certified filing, or certificate of adjudication
for nonmunicipal use in the region that may be transferred without causing
unreasonable damage to the property of the nonmunicipal water rights holder;

(6) identifies river and stream segments of unique ecological value and sites
of unique value for the construction of reservoirs that the regional water planning
group recommends for protection under Section 16.051;

(7) assesses the impact of the plan on unique river and stream segments
identified in Subdivision (6) if the regional water planning group or the legislature
determines that a site of unique ecological value exists; and

(8) describes the impact of proposed water projects on water quality.

SECTION 10. Section 16.402, Water Code, is amended by amending
Subsection (e) and adding Subsection (f) to read as follows:

(e) The board and commission jointly shall adopt rules:

(1) identifying the minimum requirements and submission deadlines for the
annual reports required by Subsection (b); [ane]

(2) requiring the methodology and guidance for calculating water use and
conservation developed under Section 16.403 to be used in the reports required by
Subsection (b); and

(3) providing for the enforcement of this section and rules adopted under
this section.

(f) At a minimum, rules adopted under Subsection (€)(2) must require an entity
to report the most detailed level of municipal water use data currently available to the
entity. The board and commission may not adopt a rule that requires an entity to report
municipal water use data that is more detailed than the entity's billing system is
capable of producing.
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SECTION 11. Subchapter K, Chapter 16, Water Code, is amended by adding
Sections 16.403 and 16.404 to read as follows:

Sec. 16.403. WATER USE REPORTING. (a) The board and the commission,
in consultation with the Water Conservation Advisory Council, shall develop a
uniform, consistent methodology and guidance for calculating water use and
conservation to be used by a municipality or water utility in developing water
conservation plans and preparing reports required under this code. At a minimum, the
methodology and guidance must include:

(1) a method of calculating water use for each sector of water users served
by a municipality or water utility;

(2) amethod of classifying water users within sectors;

(3) a method of calculating water use in the residential sector that includes
both single-family and multifamily residences, in gallons per capita per day;

(4) a method of calculating water use in the industrial, agricultural,
commercial, and institutional sectors that is not dependent on a municipality's
population or the number of customers served by a water utility; and

(5) guidelines on the use of service populations by a municipality or water
utility in developing a per-capita-based method of calculation, including guidance on
the use of permanent and temporary populations in making calculations.

(b) The board or the commission, as appropriate, shall use the methodology and
guidance developed under Subsection (a) in evaluating a water conservation plan,
program of water conservation, survey, or other report relating to water conservation
submitted to the board or the commission under:

(1) Section 11.1271;

(2) Section 13.146;

(3) Section 15.106;

(4) Section 15.607,

(5) Section 15.975;

(6) Section 15.995;

(7) Section 16.012(m);

(8) Section 16.402;

(9) Section 17.125;

(10) Section 17.277;

(11) Section 17.857; or

(12) Section 17.927.

(c) The board, in consultation with the commission and the Water Conservation
Advisory Council, shall develop a data collection and reporting program for
municipalities and water utilities with more than 3,300 connections.

(d) Not later than January 1 of each odd-numbered year, the board shall submit
to the legislature a report that includes the most recent data relating to:

(1) statewide water usage in the residential, industrial, agricultural,
commercial, and institutional sectors; and

(2) the data collection and reporting program developed under Subsection

©.
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(e) Data included in a water conservation plan or report required under this code
and submitted to the board or commission must be interpreted in the context of
variations in local water use. The data may not be the only factor considered by the
commission in determining the highest practicable level of water conservation and
efficiency achievable in the jurisdiction of a municipality or water utility for purposes
of Section 11.085(1).

Sec. 16.404. RULES AND STANDARDS. The commission and the board, as
appropriate, shall adopt rules and standards as necessary to implement this subchapter.

SECTION 12. Section 17.003, Water Code, is amended by adding Subsections
(¢), (d), (e), and (f) to read as follows:

(c) Water financial assistance bonds that have been authorized but have not been
issued are not considered to be state debt payable from the general revenue fund for
purposes of Section 49-j, Article III, Texas Constitution, until the legislature makes an
appropriation from the general revenue fund to the board to pay the debt service on
the bonds.

(d) In requesting approval for the issuance of bonds under this chapter, the
executive administrator shall certify to the bond review board whether the bonds are
reasonably expected to be paid from:

(1) the general revenues of the state; or
(2) revenue sources other than the general revenues of the state.

(e) The bond review board shall verify whether debt service on bonds to be
issued by the board under this chapter is state debt payable from the general revenues
of the state, in accordance with the findings made by the board in the resolution
authorizing the issuance of the bonds and the certification provided by the executive
administrator under Subsection (d).

(f) Bonds issued under this chapter that are designed to be paid from the general
revenues of the state shall cease to be considered bonds payable from those revenues
if:

(1) the bonds are backed by insurance or another form of guarantee that
ensures payment from a source other than the general revenues of the state; or

(2) the board demonstrates to the satisfaction of the bond review board that
the bonds no longer require payment from the general revenues of the state and the
bond review board so certifies to the Legislative Budget Board.

SECTION 13. Section 17.9022, Water Code, 1s amended to read as follows:

Sec. 17.9022. FINANCING OF GRANT OR LOAN FOR POLITICAL
SUBDIVISION; DEFAULT; VENUE. [¢)}] The board may make a loan or grant
available to a political subdivision in any manner the board considers economically
feasible, including purchase of bonds or securities of the political subdivision or
execution of a loan or grant agreement with the political subdivision. The board may
not purchase bonds or securities that have not been approved by the attorney general
and registered by the comptroller.
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entitled:]

SECTION 14. Section 36.001, Water Code, is amended by adding Subdivision
(30) to read as follows:

(30) "Desired future condition" means a quantitative description, adopted in
accordance with Section 36.108, of the desired condition of the groundwater
resources in a management area at one or more specified future times.

SECTION 15. Section 36.063, Water Code, is amended to read as follows:

Sec. 36.063. NOTICE OF MEETINGS. (a) Except as provided by Subsections
(b) and (c), notice [Netiee] of meetings of the board shall be given as set forth in the
Open Meetings Act, Chapter 551, Government Code. Neither failure to provide notice
of a regular meeting nor an insubstantial defect in notice of any meeting shall affect
the validity of any action taken at the meeting.

(b) At least 10 days before a hearing under Section 36.108(d-2) or a meeting at
which a district will adopt a desired future condition under Section 36.108(d-4), the
board must post notice that includes:

(1) the proposed desired future conditions and a list of any other agenda

items;

(2) the date, time, and location of the meeting or hearing;

(3) the name, telephone number, and address of the person to whom
questions or requests for additional information may be submitted,

(4) the names of the other districts in the district's management area; and

(5) information on how the public may submit comments.

(c) Except as provided by Subsection (b), notice of a hearing described by
Subsection (b) must be provided in the manner prescribed for a rulemaking hearing
under Section 36.101(d).

SECTION 16. Subsections (a) and (e), Section 36.1071, Water Code, are
amended to read as follows:

(a) Following notice and hearing, the district shall, in coordination with surface
water management entities on a regional basis, develop a comprehensive management
plan which addresses the following management goals, as applicable:

(1) providing the most efficient use of groundwater;

(2) controlling and preventing waste of groundwater;

(3) controlling and preventing subsidence;

(4) addressing conjunctive surface water management issues;

(5) addressing natural resource issues;

(6) addressing drought conditions;

(7) addressing conservation, recharge enhancement, rainwater harvesting,
precipitation enhancement, or brush control, where appropriate and cost-effective; and

(8) addressing [#—a—euantitative—manner| the desired future conditions
adopted by the district under Section 36.108 [efthe-groundwaterresourees|.

(e) In the management plan described under Subsection (a), the district shall:
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(1) identify the performance standards and management objectives under
which the district will operate to achieve the management goals identified under
Subsection (a);

(2) specify, in as much detail as possible, the actions, procedures,
performance, and avoidance that are or may be necessary to effect the plan, including
specifications and proposed rules;

(3) include estimates of the following:

(A) modeled [managed] available groundwater in the district based on
the desired future condition established under Section 36.108;

(B) the amount of groundwater being used within the district on an
annual basis;

(C) the annual amount of recharge from precipitation, if any, to the
groundwater resources within the district;

(D) for each aquifer, the annual volume of water that discharges from
the aquifer to springs and any surface water bodies, including lakes, streams, and
rivers;

(E) the annual volume of flow into and out of the district within each
aquifer and between aquifers in the district, if a groundwater availability model is
available;

(F) the projected surface water supply in the district according to the
most recently adopted state water plan; and

(G) the projected total demand for water in the district according to the
most recently adopted state water plan; and

(4) consider the water supply needs and water management strategies
included in the adopted state water plan.

SECTION 17. Subchapter D, Chapter 36, Water Code, is amended by amending
Section 36.108 and adding Sections 36.1081 through 36.1086 to read as follows:

Sec. 36.108. JOINT PLANNING IN MANAGEMENT AREA. (a) In this
section:

" (1) "Development [—development] board" means the Texas Water
Development Board.

(2) "District representative" means the presiding officer or the presiding
officer's designee for any district located wholly or partly in the management area.

(b) If two or more districts are located within the boundaries of the same
management area, each district shall prepare a comprehensive management plan as
required by Section 36.1071 covering that district's respective territory. On
completion and approval of the plan as required by Section 36.1072, each district
shall forward a copy of the new or revised management plan to the other districts in
the management area. The boards of the districts shall consider the plans individually
and shall compare them to other management plans then in force in the management
area.

(c) The dlstrlct representatlves [pfeSidmg—eﬁﬁeer—er—the—pfeSidmg—efﬁeer—s

SHERee 4 s area] shall
meet at least annually to conduct Jomt planmng with the other districts in the
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management area and to review the management plans, the [ard] accomplishments of
[fof] the management area, and proposals to adopt new or amend existing desired
future conditions. In reviewing the management plans, the districts shall consider:

(1) the goals of each management plan and its impact on planning
throughout the management area;

(2) the effectiveness of the measures established by each management plan
for conserving and protecting groundwater and preventing waste, and the
effectiveness of these measures in the management area generally;

(3) any other matters that the boards consider relevant to the protection and
conservation of groundwater and the prevention of waste in the management area; and

(4) the degree to which each management plan achieves the desired future
conditions established during the joint planning process.

(d) Not later than September 1, 2010, and every five years thereafter, the
districts shall consider groundwater availability models and other data or information
for the management area and shall propose for adoption [establish] desired future
conditions for the relevant aquifers within the management area. Before voting on the
proposed [H—establishing—the] desired future conditions of the aquifers under
Subsection (d-2) [thisseetion], the districts shall consider:

(1) aquifer uses or conditions within the management area, including
conditions that differ substantially from one geographic area to another;

(2) the water supply needs and water management strategies included in the
state water plan;

(3) hydrological conditions, including for each aquifer in the management
area the total estimated recoverable storage as provided by the executive
administrator, and the average annual recharge, inflows, and discharge;

(4) other environmental impacts, including impacts on spring flow and other
interactions between groundwater and surface water;

(5) the impact on subsidence;

(6) socioeconomic impacts reasonably expected to occur;

(7) the impact on the interests and rights in private property, including
ownership and the rights of management area landowners and their lessees and
assigns in groundwater as recognized under Section 36.002;

(8) the feasibility of achieving the desired future condition; and

(9) any other 1nforrnatron relevant to the specrﬁc des1red future condrtlons

(d-1) The districts may establish different desired future conditions for:

" (1) each aquifer, subdivision of an aquifer, or geologic strata located in
whole or in part within the boundaries of the management area; or

(2) each geographic area overlying an aquifer in whole or in part or
subdivision of an aquifer within the boundaries of the management area.

(d-2) [¢d13] The desired future conditions proposed [established] under
Subsection (d) must provide a balance between the highest practicable level of
groundwater production and the conservation, preservation, protection, recharging,
and prevention of waste of groundwater and control of subsidence in the management
area. This subsection does not prohibit the establishment of desired future conditions
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that provide for the reasonable long-term management of groundwater resources
consistent with the management goals under Section 36.1071(a). The desired future
conditions proposed under Subsection (d) must be approved [adepted] by a two-thirds
vote of all the district representatives for distribution to the districts in the
management area. A period of not less than 90 days for public comments begins on
the day the proposed desired future conditions are mailed to the districts. During the
public comment period and after posting notice as required by Section 36.063, each
district shall hold a public hearing on any proposed desired future conditions relevant
to that district. During the public comment period, the district shall make available in
its office a copy of the proposed desired future conditions and any supporting
materials, such as the documentation of factors considered under Subsection (d) and
groundwater availability model run results. After the public hearing, the district shall
compile for consideration at the next joint planning meeting a summary of relevant
comments received, any suggested revisions to the proposed desired future conditions,
and the basis for the revisions [present-at-a-imeeting:

[ at-which-atteasttwo-thirds-ofthe-distrt

(d-3) After the earlier of the date on which all the districts have submitted their
district summaries or the expiration of the public comment period under Subsection
(d-2), the district representatives shall reconvene to review the reports, consider any
district's suggested revisions to the proposed desired future conditions, and finally
adopt the desired future conditions for the management area. The desired future
conditions must be adopted as a resolution by a two-thirds vote of all the district
representatives. The district representatives shall produce a desired future conditions
explanatory report for the management area and submit to the development board and
each district in the management area proof that notice was posted for the joint
planning meeting, a copy of the resolution, and a copy of the explanatory report. The
report must:

(1) identify each desired future condition;

(2) provide the policy and technical justifications for each desired future
condition;

(3) include documentation that the factors under Subsection (d) were
considered by the districts and a discussion of how the adopted desired future
conditions impact each factor;

(4) list other desired future condition options considered, if any, and the
reasons why those options were not adopted; and

(5) discuss reasons why recommendations made by advisory committees
and relevant public comments received by the districts were or were not incorporated
into the desired future conditions.
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(d-4) As soon as possible after a district receives the desired future conditions
resolution and explanatory report under Subsection (d-3), the district shall adopt the
desired future conditions in the resolution and report that apply to the district.

(e) Except as provided by this section, a [A] joint meeting under this section
must be held in accordance with Chapter 551, Government Code. Each district shall
comply with Chapter 552, Government Code. The district representatives may elect
one district to be responsible for providing the notice of a joint meeting that this
section would otherwise require of each district in the management area. Notice of a
Joint [#he] meeting must be provided at least 10 days before the date of the meeting

by:

(1) providing notice to the secretary of state;

(2) providing notice to the county clerk of each county located wholly or
partly in a district that is located wholly or partly in the management area; and

(3) posting notice at a place readily accessible to the public at the district
office of each district located wholly or partly in the management area.

(e-1) The secretary of state and the county clerk of each county described by
Subsection (e) shall post notice of the meeting in the manner provided by Section
551.053, Government Code.

(e-2) Notice of a joint meeting must include:

(1) the date, time, and location of the meeting;

(2) a summary of any action proposed to be taken;

(3) the name of each district located wholly or partly in the management
area; and

(4) the name, telephone number, and address of one or more persons to
whom questions, requests for additional information, or comments may be submitted.

(e-3) The failure or refusal of one or more districts to post notice for a joint
meeting under Subsectlon (e)(3) does not 1nva11date an action taken at the Jomt
meeting [sha v A A with e

Sec. 36.1081. TECHNICAL STAFF AND SUBCOMMITTEES FOR JOINT
PLANNING. (a) On request, the commission and the Texas Water Development
Board shall make technical staff available to serve in a nonvoting advisory capacity to
assist with the development of desired future conditions during the joint planning
process under Section 36.108.

(b) During the joint planning process under Section 36.108, the district
representatives may appoint and convene nonvoting advisory subcommittees who
represent social, governmental, environmental, or economic interests to assist in the
development of desired future conditions.

Sec. 36.1082. PETITION FOR INQUIRY. (a) In this section, "affected person"
means, with respect to a management area:

(1) an owner of land in the management area;

(2) adistrict in or adjacent to the management area;

(3) a regional water planning group with a water management strategy in
the management area;

(4) a person who holds or is applying for a permit from a district in the
management area;
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(5) aperson who has groundwater rights in the management area; or
(6) any other person deﬁned as affected by comm1ss1on rule.
(b) An affected person [

] may file a petition with the commission

requesting an inquiry for any of the following reasons:

(1) a district fails to submit its management plan to the executive
administrator;

(2) [#] a district fails [erdistriets—refused] to participate [jein] in the joint
planning process under Section 36.108;

(3) adistrict fails to adopt rules;

(4) a district fails to adopt the applicable desired future conditions adopted
by the management area at a joint meeting;

(5) a district fails to update its management plan before the second
anniversary of the adoption of desired future conditions by the management area;

(6) a district fails to update its rules to implement the applicable desired
future conditions before the first anniversary of the date it updated its management

plan with the adopted de51red future condltlons
(7) [or—the :

[&] the rules adopted by a dlstrlct are not de51gned to achleve the de31red
future conditions adopted by [eendition—ef—the—greundwater—resourees—in| the
[ereundwater]| management area [established] during the joint planning process;

(8) [33] the groundwater in the management area is not adequately
protected by the rules adopted by a district; or

(9) [4)] the groundwater in the [greundwater] management area is not
adequately protected due to the failure of a district to enforce substantial compliance
with its rules.

(c) [(®] Not later than the 90th day after the date the petition is filed, the
commission shall review the petition and either:

(1) dismiss the petition if the commission finds that the evidence is not
adequate to show that any of the conditions alleged in the petition exist; or

(2) select a review panel as provided in Subsection (d) [¢}].

(d) [éh-}] If the petition is not dismissed under Subsection (©) [, the
commission shall appoint a review panel consisting of a chairman and four other
members. A director or general manager of a district located outside the
[ereundwater] management area that is the subject of the petition may be appointed to
the review panel. The commission may not appoint more than two members of the
review panel from any one district. The commission also shall appoint a disinterested
person to serve as a nonvoting recording secretary for the review panel. The
recording secretary may be an employee of the commission. The recording secretary
shall record and document the proceedings of the panel.

(e) [] Not later than the 120th day after appointment, the review panel shall
review the petition and any evidence relevant to the petition and, in a public meeting,
consider and adopt a report to be submitted to the commission. The commission may




Saturday, May 28, 2011 SENATE JOURNAL 4607

direct the review panel to conduct public hearings at a location in the [greundwater]
management area to take evidence on the petition. The review panel may attempt to
negotiate a settlement or resolve the dispute by any lawful means.

(f) [] Inits report, the review panel shall include:

T (D oa summary of all evidence taken in any hearing on the petition;

(2) a list of findings and recommended actions appropriate for the
commission to take and the reasons it finds those actions appropriate; and
(3) any other information the panel considers appropriate.

(g) [d9] The review panel shall submit its report to the commission. The
commission may take action under Section 36.3011.

Sec. 36.1083. APPEAL OF DESIRED FUTURE CONDITIONS. (a) In this
section, "development board" means the Texas Water Development Board.

(b) [(B] A person with a legally defined interest in the groundwater in the
[ereundwater] management area, a district in or adjacent to the [greundwater]
management area, or a regional water planning group for a region in the
[ereundwater] management area may file a petition with the development board
appealing the approval of the desired future conditions of the groundwater resources
established under this section. The petition must provide evidence that the districts
did not establish a reasonable desired future condition of the groundwater resources in
the [ereundwater] management area.

(c) [@] The development board shall review the petition and any evidence
relevant to the petition. The development board shall hold at least one hearing at a
central location in the management area to take testimony on the petition. The
development board may delegate responsibility for a hearing to the executive
administrator or to a person designated by the executive administrator. If the
development board finds that the conditions require revision, the development board
shall submit a report to the districts that includes a list of findings and recommended
revisions to the desired future conditions of the groundwater resources.

(d) [6@] The districts shall prepare a revised plan in accordance with
develo_pment board recommendations and hold, after notice, at least one public
hearing at a central location in the [greundwsater] management area. After
consideration of all public and development board comments, the districts shall revise
the conditions and submit the conditions to the development board for review.

Sec. 36.1084. MODELED AVAILABLE GROUNDWATER. (a) The Texas
Water Development Board shall require the [¢e)—Fhe] districts in a management area
to [shal] submit to the executive administrator not later than the 60th day after the
date on which the districts adopted desired future conditions under Section
36.108(d-3):

(1) the desired future conditions adopted [established] under Section
36.108;

(2) proof that notice was posted for the joint planning meeting; and

(3) the desired future conditions explanatory report [this—seetion—to—the
exeettive-administrator].
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(b) The executive administrator shall provide each district and regional water
planning group located wholly or partly in the management area with the modeled
[managed] available groundwater in the management area based upon the desired
future conditions adopted by the districts [eeondition—of—the—sroundwater—resotrees
established-underthis-seetion].

Sec. 36.1085. MANAGEMENT PLAN GOALS AND OBJECTIVES. Each
district in the management area shall ensure that its management plan contains goals
and objectives consistent with achieving the desired future conditions of the relevant
aquifers as adopted during the joint planning process.

Sec. 36.1086. JOINT EFFORTS BY DISTRICTS IN A MANAGEMENT
AREA. [] Districts located within the same [gretndwater| management areas or in
adjacent management areas may contract to jointly conduct studies or research, or to
construct projects, under terms and conditions that the districts consider beneficial.
These joint efforts may include studies of groundwater availability and quality, aquifer
modeling, and the interaction of groundwater and surface water; educational
programs; the purchase and sharing of equipment; and the implementation of projects
to make groundwater available, including aquifer recharge, brush control, weather
modification, desalination, regionalization, and treatment or conveyance facilities.
The districts may contract under their existing authorizations including those of
Chapter 791, Government Code, if their contracting authority is not limited by
Sections 791.011(c)(2) and (d)(3) and Section 791.014, Government Code.

SECTION 18. Section 36.3011, Water Code, is amended to read as follows:

Sec. 36.3011. COMMISSION ACTION REGARDING [FAHUHRE—OFE]
DISTRICT DUTIES [FO-CONBDUCTIOIMNTREANNING]. Not later than the 45th
day after receiving the review panel's report under Section 36.1082 [36408], the
executive director or the commission shall take action to implement any or all of the
panel's recommendations. The commission may take any action against a district it
considers necessary in accordance with Section 36.303 if the commission finds that:

(1) the [e] district has failed to submit its management plan to the executive
administrator;

(2) the district has failed to participate in the joint planning process under
Section 36.108;

(3) the [&] district has failed to adopt rules;

(4) the district has failed to adopt the applicable desired future conditions
adopted by the management area at a joint meeting;

(5) the district has failed to update its management plan before the second
anniversary of the adoption of desired future conditions by the management area;

(6) the district has failed to update its rules to implement the applicable
desired future conditions before the first anniversary of the date it updated its
management plan with the adopted desired future conditions;

(7) [}] the rules adopted by the district are not designed to achieve the
desired future conditions adopted by [eondition-eofthe-groundwaterresourees—in]| the
[ereundwater] management area during the joint planning process; [ef]

(8) [(4] the groundwater in the management area is not adequately
protected by the rules adopted by the district;[5] or
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(9) the groundwater in the management area is not adequately protected
because of the district's failure to enforce substantial compliance with its rules.

SECTION 19. Sections 15.908 and 17.180, Water Code, are repealed.

SECTION 20. As soon as practicable after the effective date of this Act,
groundwater conservation districts shall appoint initial representatives to regional
water planning groups as required by Subsection (c), Section 16.053, Water Code, as
amended by this Act.

SECTION 21. Not later than January 1, 2013:

(1) the Texas Commission on Environmental Quality shall adopt rules under
Subsection (f), Section 11.1271, Water Code, as amended by this Act;

(2) the Texas Water Development Board and the Texas Commission on
Environmental Quality jointly shall adopt rules under Subsection (¢), Section 16.402,
Water Code, as amended by this Act; and

(3) the Texas Water Development Board and the Texas Commission on
Environmental Quality, in consultation with the Water Conservation Advisory
Council, shall develop the water use and conservation calculation methodology and
guidance and the data collection and reporting program required by Subsections (a)
and (c), Section 16.403, Water Code, as added by this Act.

SECTION 22. Not later than January 1, 2015, the Texas Water Development
Board shall submit to the legislature the first report required by Subsection (d),
Section 16.403, Water Code, as added by this Act.

SECTION 23. The notice provisions of Subsections (b) and (c), Section 36.063,
Water Code, as added by this Act, apply only to a meeting or hearing of a
groundwater conservation district or a joint planning meeting of groundwater
conservation districts held on or after the effective date of this Act. A meeting or
hearing held before the effective date of this Act is subject to the notice provisions in
effect at the time of the meeting or hearing, and those provisions are continued in
effect for that purpose.

SECTION 24. The requirement that a groundwater conservation district's
management plan under Subsection (a), Section 36.1071, Water Code, as amended by
this Act, include the desired future conditions adopted under Section 36.108, Water
Code, as amended by this Act, for submission to the executive administrator of the
Texas Water Development Board before the plan is considered administratively
complete applies only to a district management plan submitted to the executive
administrator on or after the effective date of this Act. A management plan submitted
before the effective date of this Act is governed by the law in effect on the date the
plan was submitted, and that law is continued in effect for that purpose.

SECTION 25. The procedures for the adoption and reporting of desired future
conditions of groundwater resources in a management area under Section 36.108,
Water Code, as amended by this Act, and Section 36.1084, Water Code, as added by
this Act, apply only to the adoption of desired future conditions that occurs on or after
the effective date of this Act. Desired future conditions adopted before the effective
date of this Act are governed by the law in effect on the date the desired future
conditions were adopted, and that law is continued in effect for that purpose.

SECTION 26. This Act takes effect September 1, 2011.
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The Conference Committee Report on SB 660 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2605

Senator Huffman submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011
Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2605 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

HUFFMAN L. TAYLOR

HEGAR COOK

HINOJOSA MENENDEZ

NELSON SOLOMONS
WHITMIRE

On the part of the Senate On the part of the House

The Conference Committee Report on HB 2605 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 89

Senator Lucio submitted the following Conference Committee Report:

Austin, Texas
May 26, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 89 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

LUCIO RODRIGUEZ

DEUELL LOZANO
SELIGER ISAAC
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VAN DE PUTTE MILES
SHAPIRO
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to summer nutrition programs provided for by school districts.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Chapter 12, Agriculture Code, is amended by adding Section
12.0029 to read as follows:

Sec. 12.0029. SUMMER NUTRITION PROGRAMS. (a) In this section:

(1) "Field office"” means a field office of a nutrition program administered
by the department.

(2) "Summer nutrition program" means the summer food service program
under 42 U.S.C. Section 1761. The term includes the seamless summer option under
42 U.S.C. Section 1761(a)(8).

(b) Unless the department grants a school district a waiver under Subsection (f),
a district in which 50 percent or more of the students are eligible to participate in the
national free or reduced-price lunch program under 42 U.S.C. Section 1751 et seq.
shall provide or arrange for the provision of a summer nutrition program for at least
30 days during the period in which district schools are recessed for the summer.

(c) Not later than October 31 of each year, the department shall notify each
school district described by Subsection (b) of the district's responsibility concerning
provision of a summer nutrition program during the next period in which school is
recessed for the summer.

(d) Not later than November 30 of each year, the board of trustees of a school
district that intends to request a waiver under Subsection (e)(2) must send written
notice of the district's intention to the district's local school health advisory council.
The notice must include an explanation of the district's reason for requesting a waiver
of the requirement.

(e) Each school district that receives a notice under Subsection (c) shall, not later
than January 31 of the year following the year in which the notice was received:

(1) inform the department in writing that the district intends to provide or
arrange for the provision of a summer nutrition program during the next period in
which district schools are recessed for the summer; or

(2) request in writing that the department grant the district a waiver of the
requirement to provide or arrange for the provision of a summer nutrition program.

(f) The department may grant a school district a waiver of the requirement to
provide or arrange for the provision of a summer nutrition program only if:

(1) the district:

(A) provides documentation, verified by the department, showing that:

(1) there are fewer than 100 children in the district currently eligible
for the national free or reduced-price lunch program;

(i1) transportation to enable district students to participate in the
program is an insurmountable obstacle to the district's ability to provide or arrange for
the provision of the program despite consultation by the district with public transit
providers;
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(iii) the district is unable to provide or arrange for the provision of a
program due to renovation or construction of district facilities and the unavailability
of an appropriate alternate provider or site; or

(iv) the district is unable to provide or arrange for the provision of a
program due to another specified extenuating circumstance and the unavailability of
an appropriate alternate provider or site; and

(B) has worked with the field offices to identify another possible
provider for the program in the district; or
(2) the cost to the district to provide or arrange for provision of a program
would be cost-prohibitive, as determined by the department using the criteria and
methodology established under Subsection (g).

(g) The department by rule shall establish criteria and a methodology for
determining whether the cost to a school district to provide or arrange for provision of
a summer nutrition program would be cost-prohibitive for purposes of granting a
waiver under Subsection (f)(2).

(h) A waiver granted under Subsection (f) is for a one-year period.

(1) If a school district has requested a waiver under Subsection (¢)(2) and has
been unable to provide to the department a list of possible providers for the summer
nutrition program, the field offices shall continue to attempt to identify an alternate
provider for the district's summer nutrition program.

(j) Not later than December 31 of each even-numbered year, the department
shall provide to the legislature by e-mail a report that, for each year of the biennium:

(1) states the name of each school district that receives a notice under
Subsection (c¢) and indicates whether the district:
(A) has provided or arranged for the provision of a summer nutrition
program; or
(B) has not provided or arranged for the provision of a program and did
not receive a waiver;,
(2) identifies the funds, other than federal funds, used by school districts
and the state in complying with this section; and
(3) identifies the total amount of any profit made or loss incurred through
summer nutrition programs under this section.

(k) The department shall post and maintain on the department's Internet website
the most recent report required by Subsection (j).

SECTION 2. Section 33.024, Human Resources Code, is repealed.

SECTION 3. Not later than October 1, 2011, the Department of Agriculture
shall adopt rules under Subsection (g), Section 12.0029, Agriculture Code, as added
by this Act, establishing criteria and a methodology regarding costs of school district
summer nutrition programs.

SECTION 4. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 89 was filed with the Secretary of the
Senate on Saturday, May 28, 2011.
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CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2380

Senator Shapiro submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2380 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

SHAPIRO SHELTON

NELSON PATRICK

CARONA REYNOLDS

PATRICK FRULLO

SELIGER VILLARREAL

On the part of the Senate On the part of the House

The Conference Committee Report on HB 2380 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2357

Senator Williams submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst

President of the Senate

Honorable Joe Straus

Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the

Senate and the House of Representatives on HB 2357 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

WILLIAMS PICKETT
WENTWORTH PHILLIPS
LUCIO HUNTER
WATSON LAVENDER
NICHOLS

On the part of the Senate On the part of the House
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The Conference Committee Report on HB 2357 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 293

Senator Watson submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst

President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 293 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

WATSON J. DAVIS
HARRIS SHEETS
NELSON HOPSON
URESTI TRUITT
WEST
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to telemedicine medical services, telehealth services, and home
telemonitoring services provided to certain Medicaid recipients.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 531.001, Government Code, is amended by adding
Subdivisions (4-a), (7), and (8) to read as follows:

(4-a) "Home telemonitoring service" means a health service that requires
scheduled remote monitoring of data related to a patient's health and transmission of
the data to a licensed home health agency or a hospital, as those terms are defined by
Section 531.02164(a).

(7) "Telehealth service" means a health service, other than a telemedicine
medical service, that is delivered by a licensed or certified health professional acting
within the scope of the health professional's license or certification who does not
perform a telemedicine medical service and that requires the use of advanced
telecommunications technology, other than telephone or facsimile technology,
including:

(A) compressed digital interactive video, audio, or data transmission;
(B) clinical data transmission using computer imaging by way of
still-image capture and store and forward; and
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(C) other technology that facilitates access to health care services or
medical specialty expertise.

(8) "Telemedicine medical service" means a health care service that is
initiated by a physician or provided by a health professional acting under physician
delegation and supervision, that is provided for purposes of patient assessment by a
health professional, diagnosis or consultation by a physician, or treatment, or for the
transfer of medical data, and that requires the use of advanced telecommunications
technology, other than telephone or facsimile technology, including:

(A) compressed digital interactive video, audio, or data transmission;

(B) clinical data transmission using computer imaging by way of
still-image capture and store and forward; and

(C) other technology that facilitates access to health care services or
medical specialty expertise.

SECTION 2. Section 531.0216, Government Code, is amended to read as
follows:

Sec. 531.0216. PARTICIPATION AND REIMBURSEMENT OF
TELEMEDICINE MEDICAL SERVICE PROVIDERS AND TELEHEALTH
SERVICE PROVIDERS UNDER MEDICAID. (a) The commission by rule shall
develop and implement a system to reimburse providers of services under the state
Medicaid program for services performed using telemedicine medical services or
telehealth services. a

(b) In developing the system, the executive commissioner by rule shall:

(1) review programs and pilot projects in other states to determine the most
effective method for reimbursement;

(2) establish billing codes and a fee schedule for services;

(3) provide for an approval process before a provider can receive
reimbursement for services;

(4) consult with the Department of State Health Services and the
telemedicine and telehealth advisory committee to establish procedures to:

(A) identify clinical evidence supporting delivery of health care
services using a telecommunications system; and

(B) [establish-pilot—studies—for—telemedicine—medical-service—delivery:

[€53] annually review health care services, considering new clinical
findings, to determine whether reimbursement for particular services should be denied
or authorized;

[€6}] establish a separate provider identifier for telemedicine medical
services providers, telehealth services providers, and home telemonitoring services

providers; and
(6) [€P] establish a separate modifier for telemedicine medical services,
telehealth services, and home telemonitoring services eligible for reimbursement.
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(¢) The commission shall encourage health care providers and health care
facilities to participate as telemedicine medical service providers or telehealth service
providers in the health care delivery system. The commission may not require that a
service be provided to a patient through telemedicine medical services or telehealth
services when the service can reasonably be provided by a physician through a
face-to-face consultation with the patient in the community in which the patient
resides or works. This subsection does not prohibit the authorization of the provision
of any service to a patient through telemedicine medical services or telehealth services
at the patient's request.

(d) Subject to Section 153.004, Occupations Code, the commission may adopt
rules as necessary to implement this section. In the rules adopted under this section,
the commission shall:

(1) refer to the site where the patient is physically located as the patient site;

and

(2) refer to the site where the physician or health professional providing the
telemedicine medical service or telehealth service is physically located as the distant
site.

(e) The commission may not reimburse a health care facility for telemedicine
medical services or telehealth services provided to a Medicaid recipient unless the
facility complies with the minimum standards adopted under Section 531.02161.

(f) Not later than December 1 of each even-numbered year, the commission
shall report to the speaker of the house of representatives and the lieutenant governor
on the effects of telemedicine medical services, telehealth services, and home
telemonitoring services on the Medicaid program in the state, including the number of
physicians, [an€] health professionals, and licensed health care facilities using
telemedicine medical services, telehealth services, or home telemonitoring services,
the geographic and demographic disposition of the physicians and health
professionals, the number of patients receiving telemedicine medical services,
telehealth services, and home telemonitoring services, the types of services being

provided, and the cost of utilization of telemedicine medical services, telehealth
services, and home telemonitoring services to the program.

57642 Ytilittes-Code:|

SECTION 3. The heading to Section 531.02161, Government Code, is amended
to read as follows:

Sec. 531.02161. TELEMEDICINE, TELEHEALTH, AND HOME
TELEMONITORING TECHNOLOGY STANDARDS.

SECTION 4. Subsection (b), Section 531.02161, Government Code, is amended
to read as follows:
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(b) The commission and the Telecommunications Infrastructure Fund Board by
joint rule shall establish and adopt minimum standards for an operating system used in
the provision of telemedicine medical services, telehealth services, or home
telemonitoring services by a health care facility participating in the state Medicaid
program, including standards for electronic transmission, software, and hardware.

SECTION 5. Subchapter B, Chapter 531, Government Code, is amended by
adding Section 531.02164 to read as follows:

Sec. 531.02164. MEDICAID SERVICES PROVIDED THROUGH HOME
TELEMONITORING SERVICES. (a) In this section:

(1) "Home health agency" means a facility licensed under Chapter 142,
Health and Safety Code, to provide home health services as defined by Section
142.001, Health and Safety Code.

(2) "Hospital" means a hospital licensed under Chapter 241, Health and
Safety Code.

(b) If the commission determines that establishing a statewide program that
permits reimbursement under the state Medicaid program for home telemonitoring
services would be cost-effective and feasible, the executive commissioner by rule
shall establish the program as provided under this section.

(¢) The program required under this section must:

(1) provide that home telemonitoring services are available only to persons

who:
T (A) are diagnosed with one or more of the following conditions:
(i) pregnancy;
(i1) diabetes;
(iii) heart disease;
(iv) cancer;
(v) chronic obstructive pulmonary disease;
(vi) hypertension;
(vil) congestive heart failure;
(viii) mental illness or serious emotional disturbance;
(ix) asthma;
(x) myocardial infarction; or
(x1) stroke; and
(B) exhibit two or more of the following risk factors:
(1) two or more hospitalizations in the prior 12-month period,
(i1) frequent or recurrent emergency room admissions;
(ii1) a documented history of poor adherence to ordered medication

regimens;
(iv) a documented history of falls in the prior six-month period;
(v) limited or absent informal support systems;
(vi) living alone or being home alone for extended periods of time;

and
T (vii) a documented history of care access challenges;

(2) ensure that clinical information gathered by a home health agency or
hospital while providing home telemonitoring services is shared with the patient's

physician; and
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(3) ensure that the program does not duplicate disease management program
services provided under Section 32.057, Human Resources Code.

(d) If, after implementation, the commission determines that the program
established under this section is not cost-effective, the commission may discontinue
the program and stop providing reimbursement under the state Medicaid program for
home telemonitoring services, notwithstanding Section 531.0216 or any other law.

(e) The commission shall determine whether the provision of home
telemonitoring services to persons who are eligible to receive benefits under both the
Medicaid and Medicare programs achieves cost savings for the Medicare program.

SECTION 6. The heading to Section 531.02172, Government Code, is amended
to read as follows:

Sec. 531.02172. TELEMEDICINE AND TELEHEALTH ADVISORY
COMMITTEE.

SECTION 7. Subsections (a) and (b), Section 531.02172, Government Code,
are amended to read as follows:

(a) The executive commissioner shall establish an advisory committee to assist
the commission in:

(1) evaluating policies for telemedical consultations under Sections
531.02163 and 531.0217;

(2) [evehs

[6)] ensuring the efficient and consistent development and use of
telecommunication technology for telemedical consultations and telemedicine medical
services or telehealth services reimbursed under government-funded health programs;

(3) [4] monitoring the type of consultations and other services [programs|
receiving reimbursement under Section [Seetions] 531.0217 [and-531-0237+]; and

(4) [3] coordinating the activities of state agencies concerned with the use
of telemedical consultations and telemedicine medical services or telehealth services.

(b) The advisory committee must include:

(1) representatives of health and human services agencies and other state
agencies concerned with the use of telemedical and telehealth consultations and home
telemonitoring services in the Medicaid program and the state child health plan
program, including representatives of:

(A) the commission;

(B) the Department of State Health Services;
(C) the Texas Department of Rural Affairs;
(D) the Texas Department of Insurance;

(E) the Texas Medical Board,

(F) the Texas Board of Nursing; and

(G) the Texas State Board of Pharmacy;

(2) representatives of health science centers in this state;

(3) experts on telemedicine, telemedical consultation, and telemedicine
medical services or telehealth services; [and]

(4) representatives of consumers of health services provided through
telemedical consultations and telemedicine medical services or telehealth services;
and
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(5) representatives of providers of telemedicine medical services, telehealth
services, and home telemonitoring services.

SECTION 8. Subsection (c), Section 531.02173, Government Code, is amended
to read as follows:

(c) The commission shall perform its duties under this section with assistance
from the telemedicine and telehealth advisory committee established under Section
531.02172.

SECTION 9. Subchapter B, Chapter 531, Government Code, is amended by
adding Section 531.02176 to read as follows:

Sec. 531.02176. EXPIRATION OF MEDICAID REIMBURSEMENT FOR
PROVISION OF HOME TELEMONITORING SERVICES. Notwithstanding any
other law, the commission may not reimburse providers under the Medicaid program
for the provision of home telemonitoring services on or after September 1, 2015.

SECTION 10. The following provisions of the Government Code are repealed:

(1) Subsection (a), Section 531.02161;

(2) Subdivisions (3) and (4), Subsection (a), Section 531.0217;

(3) Section 531.02171, as added by Chapter 661 (H.B. 2700), Acts of the
77th Legislature, Regular Session, 2001; and

(4) Section 531.02171, as added by Chapter 959 (S.B. 1536), Acts of the
77th Legislature, Regular Session, 2001.

SECTION 11. Not later than December 31, 2012, the Health and Human
Services Commission shall submit a report to the governor, the lieutenant governor,
and the speaker of the house of representatives regarding the establishment and
implementation of the program to permit reimbursement under the state Medicaid
program for home telemonitoring services under Section 531.02164, Government
Code, as added by this Act. The report must include:

(1) the methods used by the commission to determine whether the program
was cost-effective and feasible; and
(2) if the program has been established, information regarding:
(A) the utilization of home telemonitoring services by Medicaid
recipients under the program;
(B) the health outcomes of Medicaid recipients who receive home
telemonitoring services under the program;
(C) the hospital admission rate of Medicaid recipients who receive
home telemonitoring services under the program;
(D) the cost of the home telemonitoring services provided under the
program; and
(E) the estimated cost savings to the state as a result of the program.

SECTION 12. If before implementing any provision of this Act a state agency
determines that a waiver or authorization from a federal agency is necessary for
implementation of that provision, the agency affected by the provision shall request
the waiver or authorization and may delay implementing that provision until the
waiver or authorization is granted.

SECTION 13. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 293 was filed with the Secretary of the
Senate.
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CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 90

Senator Birdwell submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011
Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 90 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

BIRDWELL COOK

NICHOLS LAVENDER

PATRICK S. MILLER
WILLIAMS PHILLIPS

On the part of the Senate On the part of the House

The Conference Committee Report on HB 90 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2093

Senator Van de Putte submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2093 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

VAN DE PUTTE THOMPSON

DEUELL EILAND

DUNCAN SHEETS

JACKSON SMITHEE

On the part of the Senate On the part of the House

The Conference Committee Report on HB 2093 was filed with the Secretary of
the Senate.
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CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1788

Senator Patrick submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 1788 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

PATRICK HUBERTY
WEST STRAMA
NELSON L. TAYLOR
HUFFMAN AYCOCK
SHAPIRO
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to planning for students enrolled in public school special education programs.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 29.005, Education Code, is amended by adding
Subsection (f) to read as follows:

(f) The written statement of a student's individualized education program may
be required to include only information included in the model form developed under
Section 29.0051(a).

SECTION 2. Subchapter A, Chapter 29, Education Code, is amended by adding
Section 29.0051 to read as follows:

Sec. 29.0051. MODEL FORM. (a) The agency shall develop a model form for
use in developing an individualized education program under Section 29.005(b). The
form must be clear, concise, well organized, and understandable to parents and
educators and may include only:

(1) the information included in the model form developed under 20 U.S.C.
Section 1417(e)(1);

(2) a state-imposed requirement relevant to an individualized education
program not required under federal law; and

(3) the requirements identified under 20 U.S.C. Section 1407(a)(2).

(b) The agency shall post on the agency's Internet website the form developed
under Subsection (a).
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(c) A school district may use the form developed under Subsection (a) to
comply with the requirements for an individualized education program under 20
U.S.C. Section 1414(d).

SECTION 3. Subchapter A, Chapter 29, Education Code, is amended by adding
Section 29.0111 to read as follows:

Sec. 29.0111. BEGINNING OF TRANSITION PLANNING. Appropriate state
transition planning under the procedure adopted under Section 29.011 must begin for
a student not later than when the student reaches 14 years of age.

SECTION 4. Not later than December 1, 2011, the Texas Education Agency
shall develop the model form required under Section 29.0051, Education Code, as
added by this Act.

SECTION 5. This Act takes effect immediately if it receives a vote of two-thirds
of all the members elected to each house, as provided by Section 39, Article III, Texas
Constitution. If this Act does not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2011.

The Conference Committee Report on SB 1788 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 100

Senator Van de Putte submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 100 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

VAN DE PUTTE V. TAYLOR
WILLIAMS BRANCH
DUNCAN MADDEN
SHAPIRO PICKETT
SELIGER
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the adoption of certain voting procedures and to certain elections, including
procedures necessary to implement the federal Military and Overseas Voter
Empowerment Act, deadlines for declaration of candidacy and dates for certain
elections, and to terms of certain elected officials.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 101, Election Code, is amended to read as follows:
CHAPTER 101. VOTING BY RESIDENT FEDERAL POSTCARD APPLICANT
SUBCHAPTER A. GENERAL PROVISIONS

Sec. 101.001. ELIGIBILITY. A person is eligible for early voting by mail as

provided by this chapter if:
(1) the person is qualified to vote in this state or, if not registered to vote in
this state, would be qualified if registered; and
(2) the person is:
(A) a member of the armed forces of the United States, or the spouse or
a dependent of a member;
(B) a member of the merchant marine of the United States, or the
spouse or a dependent of a member; or
(C) domiciled in this state but temporarily living outside the territorial
limits of the United States and the District of Columbia.

Sec. 101.002. GENERAL CONDUCT OF VOTING. Voting under this chapter
shall be conducted and the results shall be processed as provided by Subtitle A for
early voting by mail, except as otherwise provided by this chapter.

Sec. 101.003. DEFINITIONS. [EORMAND-CONTENTFS-OEARPHCATON-

[

[6}] In this chapter:

(1) "Federal[-"federal] postcard application" means an application for a
ballot to be voted under this chapter submitted on the official federal form prescribed
under the federal Uniformed and Overseas Citizens Absentee Voting Act (42 U.S.C.
Section 1973 ff et seq.).

(2) "FPCA registrant" means a person registered to vote under Section
101.055.

Sec. 101.004. NOTING FPCA REGISTRATION ON POLL LIST. For each
FPCA registrant accepted to vote, a notation shall be made beside the voter's name on
the early voting poll list indicating that the voter is an FPCA registrant.

Sec. 101.005. NOTING FPCA REGISTRATION AND E-MAIL ON EARLY
VOTING ROSTER. The entry on the early voting roster pertaining to a voter under
this chapter who is an FPCA registrant must include a notation indicating that the
voter is an FPCA registrant. The early voting clerk shall note on the early voting by
mail roster each e-mail of a ballot under Subchapter C.

Sec. 101.006. EXCLUDING FPCA REGISTRANT FROM PRECINCT
EARLY VOTING LIST. A person to whom a ballot is provided under this chapter is
not required to be included on the precinct early voting list if the person is an FPCA
registrant.

Sec. 101.007. DESIGNATION OF SECRETARY OF STATE. (a) The secretary
of state is designated as the state office to provide information regarding voter
registration procedures and absentee ballot procedures, including procedures related to
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the federal write-in absentee ballot, to be used by persons eligible to vote under the
federal Uniformed and Overseas Citizens Absentee Voting Act (42 U.S.C. Section
1973ff et seq.).

(b) The secretary of state is designated as the state coordinator between military
and overseas voters and county election officials. A county election official shall:

(1) cooperate with the secretary of state to ensure that military and overseas
voters timely receive accurate balloting materials that a voter is able to cast in time for
the election; and

(2) otherwise comply with the federal Military and Overseas Voter
Empowerment Act (Pub. L. No. 111-84, Div. A, Title V, Subt. H).

(c) The secretary of state may adopt rules as necessary to implement this section.

Sec. 101.008. STATUS OF APPLICATION OR BALLOT VOTED. The
secretary of state, in coordination with local election officials, shall implement an
electronic free-access system by which a person eligible for early voting by mail
under this chapter or Chapter 114 may determine by telephone, by e-mail, or over the
Internet whether:

(1) the person's federal postcard application or other registration or ballot
application has been received and accepted; and

(2) the person's ballot has been received and the current status of the ballot.

SUBCHAPTER B. SUBMISSION OF FEDERAL POSTCARD APPLICATION

Sec. 101.051. FORM AND CONTENTS OF APPLICATION. An application
for a ballot to be voted under this subchapter must:

(1) be submitted on an official federal postcard application form; and

(2) include the information necessary to indicate that the applicant is
eligible to vote in the election for which the ballot is requested.

Sec. 101.052 [+64-064]. SUBMITTING APPLICATION. (a) A federal
postcard application must be submitted to the early voting clerk for the election who
serves the election precinct of the applicant's residence.

(a-1) A federal postcard application must be submitted by:

(1) mail; or

(2) electronic transmission of an image of the application under procedures
prescribed by the secretary of state.

(b) A federal postcard application may be submitted at any time during the
calendar year in which the election for which a ballot is requested occurs, but not later
than the deadline for submitting a regular application for a ballot to be voted by mail.

(c) A federal postcard application requesting a ballot for an election to be held in
January or February may be submitted in the preceding calendar year but not earlier
than the earliest date for submitting a regular application for a ballot to be voted by
mail.

(d) A timely application that is addressed to the wrong early voting clerk shall
be forwarded to the proper early voting clerk not later than the day after the date it is
received by the wrong clerk.

() An applicant who otherwise complies with applicable requirements is
entitled to receive a full ballot to be voted by mail under this chapter if:

(1) the applicant submits a federal postcard application to the early voting
clerk on or before the 20th day before election day; and
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(2) the application contains the information that is required for registration
under Title 2.

(f) The applicant is entitled to receive only a federal ballot to be voted by mail
under Chapter 114 if:

(1) the applicant submits the federal postcard application to the early voting
clerk after the date provided by Subsection (e)(1) and before the sixth day before
election day; and

(2) the application contains the information that is required for registration
under Title 2.

(g) An applicant who submits a federal postcard application to the early voting
clerk on or after the sixth day before election day is not entitled to receive a ballot by
mail for that election.

(h) If the applicant submits the federal postcard application within the time
prescribed by Subsection (f)(1) and is a registered voter at the address contained on
the application, the applicant is entitled to receive a full ballot to be voted by mail
under this chapter.

(i) Except as provided by Subsections (1) and (m), for purposes of determining
the date a federal postcard application is submitted to the early voting clerk, an
application is considered to be submitted on the date it is placed and properly
addressed in the United States mail. An application mailed from an Army/Air Force
Post Office (APO) or Fleet Post Office (FPO) is considered placed in the United
States mail. The date indicated by the post office cancellation mark, including a
United States military post office cancellation mark, is considered to be the date the
application was placed in the mail unless proven otherwise. For purposes of an
application made under Subsection (e):

(1) an application that does not contain a cancellation mark is considered to
be timely if it is received by the early voting clerk on or before the 15th day before
election day; and

(2) if the 20th day before the date of an election is a Saturday, Sunday, or
legal state or national holiday, an application is considered to be timely if it is
submitted to the early voting clerk on or before the next regular business day.

(j) If the early voting clerk determines that an application that is submitted
before the time prescribed by Subsection (e)(1) does not contain the information that
is required for registration under Title 2, the clerk shall notify the applicant of that
fact. If the applicant has provided a telephone number or an address for receiving mail
over the Internet, the clerk shall notify the applicant by that medium.

(k) If the applicant submits the missing information before the time prescribed
by Subsection (e)(1), the applicant is entitled to receive a full ballot to be voted by
mail under this chapter. If the applicant submits the missing information after the time
prescribed by Subsection (e)(1), the applicant is entitled to receive a full ballot to be
voted by mail for the next election that occurs:

(1) in the same calendar year; and

(2) after the 30th day after the date the information is submitted.

() For purposes of determining the end of the period that an application may be
submitted under Subsection (f)(1), an application is considered to be submitted at the
time it is received by the early voting clerk.
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(m) The secretary of state by rule shall establish the date on which a federal
postcard application is considered to be electronically submitted to the early voting
clerk.

Sec. 101.053 [+04-064+]. ACTION BY EARLY VOTING CLERK ON
CERTAIN APPLICATIONS. The early voting clerk shall notify the voter registrar of
a federal postcard application submitted by an applicant that states a voting residence
address located outside the registrar's county.

Sec. 101.054 [+64+-065]. APPLYING FOR MORE THAN ONE ELECTION IN
SAME APPLICATION. (a) A person may apply with a single federal postcard
application for a ballot for any one or more elections in which the early voting clerk to
whom the application is submitted conducts early voting.

(b) An application that does not identify the election for which a ballot is
requested shall be treated as if it requests a ballot for:

(1) each general election in which the clerk conducts early voting; and
(2) the general primary election if the application indicates party preference
and is submitted to the early voting clerk for the primary.

(c) An application shall be treated as if it requests a ballot for[=

[€8] a runoff election that results from an election for which a ballot is
requested|:-and

(d) An apphcatlon requestmg a ballot for more than one election shall be
preserved for the period for preserving the precinct election records for the last
election for which the application is effective.

Sec. 101.055 [+64-006]. FPCA VOTER REGISTRATION. (a) The submission

of a federal postcard application that complies with the applicable requirements by an
unregistered applicant constitutes registration by the applicant:

(1) for the purpose of voting in the election for which a ballot is requested;
and

(2) under Title 2 unless the person indicates on the application that the
person is residing outside the United States indefinitely.

(b) For purposes of registering to vote under this chapter, a person shall provide
the address of the last place of residence of the person in this state or the last place of
residence in this state of the person's parent or legal guardian.

(c) The registrar shall register the person at the address provided under
Subsection (b) unless that address no longer is recognized as a residential address, in
which event the registrar shall assign the person to an address under procedures
prescribed by the secretary of state [ - =
registered-to-vote-underthis-seetion|.

Sec. 101.056 [+64+086%]. METHOD OF PROVIDING BALLOT; REQUIRED
ADDRESS. (a) The balloting materials provided under this subchapter [ehapter] shall
be airmailed to the voter free of United States postage, as provided by the federal
Uniformed and Overseas Citizens Absentee Voting Act (42 U.S.C. Section 1973ff et
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seq.), in an envelope labeled "Official Election Balloting Material - via Airmail." The
secretary of state shall provide early voting clerks with instructions on compliance
with this subsection.

(b) The address to which the balloting materials are sent to a voter must be:

(1) an address outside the county of the voter's residence; or
(2) an address in the United States for forwarding or delivery to the voter at
a location outside the United States.

(c) If the address to which the balloting materials are to be sent is within the
county served by the early voting clerk, the federal postcard application must indicate
that the balloting materials will be forwarded or delivered to the voter at a location
outside the United States.

Sec. 101.057 [#64-068]. RETURN OF VOTED BALLOT. A ballot voted under
this subchapter [ekapter] may be returned to the early voting clerk by mail, common
or contract carrier, or courier.

Sec. 101 058 [+64+-60+2]. OFFICIAL CARRIER ENVELOPE. The officially
prescribed carrier envelope for voting under this subchapter [ehapter] shall be
prepared so that it can be mailed free of United States postage, as provided by the
federal Uniformed and Overseas Citizens Absentee Voting Act (42 U.S.C. Section

19731t et seq.) [Federal-Votine—AssistaneeAetof1955], and must contain the label
prescribed by Section 101.056(a) [+04-80+=3] for the envelope in which the balloting

materials are sent to a voter. The secretary of state shall provide early voting clerks
with instructions on compliance with this section.
SUBCHAPTER C. E-MAIL TRANSMISSION OF BALLOTING MATERIALS

Sec. 101.101. PURPOSE. The purpose of this subchapter is to implement the
federal Military and Overseas Voter Empowerment Act (Pub. L. No. 111-84, Div. A,
Title V, Subt. H).

Sec. 101.102. REQUEST FOR BALLOTING MATERIALS. (a) A person
eligible to vote under this chapter may request from the appropriate early voting clerk
e-mail transmission of balloting materials under this subchapter.

(b) The early voting clerk shall grant a request made under this section for the
e-mail transmission of balloting materials if:

(1) the requestor has submitted a valid federal postcard application and:
(A) if the requestor is a person described by Section 101.001(2)(C), has
provided a current mailing address that is located outside the United States; or
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(B) if the requestor is a person described by Section 101.001(2)(A) or
(B), has provided a current mailing address that is located outside the requestor's
county of residence;
(2) the requestor provides an e-mail address:
(A) that corresponds to the address on file with the requestor's federal
postcard application; or
(B) stated on a newly submitted federal postcard application;
(3) the request is submitted on or before the seventh day before the date of
the election; and
(4) a marked ballot for the election from the requestor has not been received
by the early voting clerk.

Sec. 101.103. CONFIDENTIALITY OF E-MAIL ADDRESS. An e-mail
address used under this subchapter to request balloting materials is confidential and
does not constitute public information for purposes of Chapter 552, Government
Code. An early voting clerk shall ensure that a voter's e-mail address provided under
this subchapter is excluded from public disclosure.

Sec. 101.104. ELECTIONS COVERED. The e-mail transmission of balloting
materials under this subchapter is limited to:

(1) an election in which an office of the federal government appears on the
ballot, including a primary election;
(2) an election to fill a vacancy in the legislature unless:
(A) the election is ordered as an emergency election under Section
41.0011; or
(B) the election is held as an expedited election under Section 203.013;

or
- (3) an election held jointly with an election described by Subdivision (1) or

(2).
"~ Sec. 101.105. BALLOTING MATERIALS TO BE SENT BY E-MAIL.
Balloting materials to be sent by e-mail under this subchapter include:
(1) the appropriate ballot;
(2) ballot instructions, including instructions that inform a voter that the
ballot must be returned by mail to be counted,;
(3) instructions prescribed by the secretary of state on:
(A) how to print a return envelope from the federal Voting Assistance
Program website; and
(B) how to create a carrier envelope or signature sheet for the ballot;

and
T (4) alist of certified write-in candidates, if applicable.

Sec. 101.106. METHODS OF TRANSMISSION TO VOTER. (a) The
balloting materials may be provided by e-mail to the voter in PDF format, through a
scanned format, or by any other method of electronic transmission authorized by the
secretary of state in writing.

(b) The secretary of state shall prescribe procedures for the retransmission of
balloting materials following an unsuccessful transmission of the materials to a voter.
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Sec. 101.107. RETURN OF BALLOT. (a) A voter described by Section
101.001(2)(A) or (B) must be voting from outside the voter's county of residence. A
voter described by Section 101.001(2)(C) must be voting from outside the United
States.

(b) A voter who receives a ballot under this subchapter must return the ballot in
the same manner as required under Section 101.057 and, except as provided by
Chapter 105, may not return the ballot by electronic transmission.

(c) A ballot that is not returned as required by Subsection (b) is considered a
ballot not timely returned and is not sent to the early voting ballot board for
processing.

(d) The deadline for the return of a ballot under this section is the same deadline
as provided in Section 86.007.

Sec. 101.108. TRACKING OF BALLOTING MATERIALS. The secretary of
state by rule shall create a tracking system under which an FPCA registrant may
determine whether a voted ballot has been received by the early voting clerk. Each
county that sends ballots to FPCA registrants shall provide information required by
the secretary of state to implement the system.

Sec. 101.109. RULES. (a) The secretary of state may adopt rules as necessary
to implement this subchapter.

(b) The secretary of state may provide for an alternate secure method of

electronic ballot transmission under this subchapter instead of transmission by e-mail

— ].

SECTION 2. Section 2.025, Election Code, is amended by amending
Subsection (a) and adding Subsection (d) to read as follows:

(a) Except as provided by Subsection (d) or as otherwise provided by this code,
a runoff election shall be held not earlier than the 20th or later than the 45th day after
the date the final canvass of the main election is completed.

(d) A runoff election for a special election to fill a vacancy in Congress or a
special election to fill a vacancy in the legislature to which Section 101.104 applies
shall be held not earlier than the 70th day or later than the 77th day after the date the
final canvass of the main election is completed.

SECTION 3. Subsection (c), Section 3.005, Election Code, is amended to read
as follows:

(c) For an election to be held on:

(1) the date of the general election for state and county officers, the election
shall be ordered not later than the 78th [70¢k] day before election day; and

(2) a uniform election date other than the date of the general election for
state and county officers, the election shall be ordered not later than the 71st day
before election day.

SECTION 4. Section 41.001, Election Code, is amended by amending
Subsection (a) and adding Subsection (d) to read as follows:
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(a) Except as otherwise provided by this subchapter, each general or special

election in this state shall be held on one of the following dates:

(1) the second Saturday in May in an odd-numbered year;

(2) the second Saturday in May in an even-numbered year, for an election
held by a political subdivision other than a county; or

(3) [&)] the first Tuesday after the first Monday in November.

(d) Notwithstanding Section 31.093, a county elections administrator is not
required to enter into a contract to furnish election services for an election held on the
date described by Subsection (a)(2).

SECTION 5. Section 41.0052, Election Code, is amended to read as follows:

Sec. 41.0052. CHANGING GENERAL ELECTION DATE. (a) [Fhe

- B

[€e] The governing body of a political subdivision, other than a county, that
holds its general election for officers on a date other than the November uniform
election date may, not later than December 31, 2012 [2048], change the date on which

it holds its general election for officers to the November uniform election date.

(b) A governing body changing an election date under this section shall adjust
the terms of office to conform to the new election date.

(c) A home-rule city may implement the change authorized by Subsection (a) or
provide for the election of all members of the governing body at the same election
through the adoption of a resolution. The change contained in the resolution
supersedes a city charter provision that requires a different general election date or
that requires the terms of members of the governing body to be staggered.

(d) The holdover of a member of a governing body of a city in accordance with
Section 17, Article XVI, Texas Constitution, so that a term of office may be
conformed to a new election date chosen under this section does not constitute a
vacancy for purposes of Section 11(b), Article XI, Texas Constitution.

SECTION 6. Subsection (b), Section 41.007, Election Code, is amended to read
as follows:

(b) The runoff primary election date is the fourth Tuesday in May [seeend
TFuesday-rApeH] following the general primary election.

SECTION 7. Section 65.051, Election Code, is amended by adding Subsection
(c) to read as follows:

(c) Section 1.006 does not apply to this section.

SECTION 8. Subsection (b), Section 86.004, Election Code, is amended to read
as follows:

(b) For an election to which Section 101.104 applies [the—generalelection—for
state—and—eounty—offieers|, the balloting materials for a voter who indicates on the

application for a ballot to be voted by mail or the federal postcard application that the
voter is eligible to vote early by mail as a consequence of the voter's being outside the
United States shall be mailed on or before the later of the 45th day before election day
or the seventh calendar day after the date the clerk receives the application. However,
if it is not possible to mail the ballots by the deadline of the 45th day before election
day, the clerk shall notify the secretary of state within 24 hours of knowing that the
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deadline will not be met. The secretary of state shall monitor the situation and advise
the clerk, who shall mail the ballots as soon as possible in accordance with the
secretary of state's guidelines.

SECTION 9. Subsection (b), Section 86.011, Election Code, is amended to read
as follows:

(b) If the return is timely, the clerk shall enclose the carrier envelope and the
voter's early voting ballot application in a jacket envelope. The clerk shall also
include in the jacket envelope:

(1) a copy of the voter's federal postcard application if the ballot is voted
under Chapter 101; and
(2) the signature cover sheet, if the ballot is voted under Chapter 105.

SECTION 10. Subchapter B, Chapter 87, Election Code, is amended by adding
Section 87.0223 to read as follows:

Sec. 87.0223. TIME OF DELIVERY: BALLOTS SENT OUT BY REGULAR
MAIL AND E-MAIL. (a) If the early voting clerk has provided a voter a ballot to be
voted by mail by both regular mail and e-mail under Subchapter C, Chapter 101, the
clerk may not deliver a jacket envelope containing the early voting ballot voted by
mail by the voter to the board until:

(1) both ballots are returned; or
(2) the deadline for returning marked ballots under Section 86.007 has
passed.

(b) If both the ballot provided by regular mail and the ballot provided by e-mail
are returned before the deadline, the early voting clerk shall deliver only the jacket
envelope containing the ballot provided by e-mail to the board. The ballot provided by
regular mail is considered to be a ballot not timely returned.

SECTION 11. Section 87.041, Election Code, is amended by adding Subsection
(f) to read as follows:

(f) In making the determination under Subsection (b)(2) for a ballot cast under
Chapter 101 or 105, the board shall compare the signature on the carrier envelope or
signature cover sheet with the signature of the voter on the federal postcard
application.

SECTION 12. Section 87.043, Election Code, is amended by amending
Subsection (a) and adding Subsection (d) to read as follows:

(a) The early voting ballot board shall place the carrier envelopes containing
rejected ballots in an envelope and shall seal the envelope. More than one envelope
may be used if necessary. The board shall keep a record of the number of rejected
ballots in each envelope.

(d) A notation must be made on the carrier envelope of any ballot that was
rejected after the carrier envelope was opened and include the reason the envelope
was opened and the ballot was rejected.

SECTION 13. Section 87.0431, Election Code, is amended to read as follows:

Sec. 87.0431. NOTICE OF REJECTED BALLOT. Not later than the 10th day
after election day, the presiding judge of the early voting ballot board shall deliver
written notice of the reason for the rejection of a ballot to the voter at the residence
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address on the ballot application. If the ballot was transmitted to the voter by e-mail
under Subchapter C, Chapter 101, the presiding judge shall also provide the notice to
the e-mail address to which the ballot was sent.

SECTION 14. Subsection (a), Section 87.044, Election Code, is amended to
read as follows:

(a) The early voting ballot board shall place each application for a ballot voted
by mail in its corresponding jacket envelope. For a ballot voted under Chapter 101 or
105, the board shall also place the copy of the voter's federal postcard application or
signature cover sheet in the same location as the carrier envelope. If the voter's ballot
was accepted, the board shall also place the carrier envelope in the jacket envelope.
However, if the jacket envelope is to be used in a subsequent election, the carrier
envelope shall be retained elsewhere.

SECTION 15. Section 105.003, Election Code, is amended to read as follows:

Sec. 105.003. USE OF FEDERAL WRITE-IN ABSENTEE BALLOT FOR
ELECTIONS FOR FEDERAL OFFICE. The secretary of state shall prescribe
procedures to allow a voter who qualifies to vote by a federal write-in absentee ballot
to vote through use of a federal write-in absentee ballot in:

(1) any general, special, primary, or runoff election for federal office; or
(2) an election for any office for which balloting materials may be sent
under Section 101.104.

SECTION 16. Subsection (b), Section 142.010, Election Code, is amended to
read as follows:

(b) Not later than the 68th [55th] day before general election day, the certifying
authority shall deliver the certification to the authority responsible for having the
official ballot prepared in each county in which the candidate's name is to appear on
the ballot.

SECTION 17. Subsection (c), Section 143.007, Election Code, is amended to
read as follows:

(c) For an election to be held on:

(1) the date of the general election for state and county officers, the day of
the filing deadline is the 78th [#0¢k] day before election day; and

(2) a uniform election date other than the date of the general election for
state and county officers, the day of the filing deadline is the 71st day before election
day.
" SECTION 18. Subsection (d), Section 144.005, Election Code, is amended to
read as follows:

(d) For an election to be held on:

(1) the date of the general election for state and county officers, the day of
the filing deadline is the 78th [708¢k] day before election day; and

(2) a uniform election date other than the date of the general election for
state and county officers, the day of the filing deadline is the 71st day before election
day.
"~ SECTION 19. Subsection (b), Section 144.006, Election Code, is amended to
read as follows:

(b) For an election to be held on:
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(1) the date of the general election for state and county officers, the day of
the filing deadline is the 78th [67#hk] day before election day; and

(2) a uniform election date other than the date of the general election for
state and county officers, the day of the filing deadline is the 71st day before election
day.
~ SECTION 20. Subsection (e), Section 145.037, Election Code, is amended to
read as follows:

(e) The certification must be delivered not later than 5 p.m. of the 71st [76¢k]
day before election day. T

SECTION 21. Subsection (b), Section 145.038, Election Code, is amended to
read as follows:

(b) The state chair must deliver the certification of the replacement nominee not
later than 5 p.m. of the 69th [67#k] day before election day.

SECTION 22. Subsection (f), Section 145.092, Election Code, is amended to
read as follows:

(f) A candidate in an election for which the filing deadline for an application for
a place on the ballot is not later than 5 p.m. of the 78th [#8k] day before election day
may not withdraw from the election after 5 p.m. of the 71st [6#h] day before election
day.

SECTION 23. Subsection (a), Section 145.094, Election Code, is amended to
read as follows:

(a) The name of a candidate shall be omitted from the ballot if the candidate:

(1) dies before the second day before the date of the deadline for filing the
candidate's application for a place on the ballot;

(2) withdraws or is declared ineligible before 5 p.m. of the second day
before the beginning of early voting by personal appearance, in an election subject to
Section 145.092(a);

(3) withdraws or is declared ineligible before 5 p.m. of the 53rd day before
election day, in an election subject to Section 145.092(b); or

(4) withdraws or is declared ineligible before 5 p.m. of the 71st [6Fh] day
before election day, in an election subject to Section 145.092(f). T

SECTION 24. Subsection (a), Section 145.096, Election Code, is amended to
read as follows:

(a) Except as provided by Subsection (b), a candidate's name shall be placed on
the ballot if the candidate:

(1) dies on or after the second day before the deadline for filing the
candidate's application for a place on the ballot;

(2) is declared ineligible after 5 p.m. of the second day before the beginning
of early voting by personal appearance, in an election subject to Section 145.092(a);

(3) is declared ineligible after 5 p.m. of the 53rd day before election day, in
an election subject to Section 145.092(b); or

(4) is declared ineligible after 5 p.m. of the 71st [6#k] day before election
day, in an election subject to Section 145.092(f). T

SECTION 25. Subsections (a) and (b), Section 146.025, Election Code, are
amended to read as follows:
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(a) A declaration of write-in candidacy must be filed not later than 5 p.m. of the
78th [#6tk] day before general election day, except as otherwise provided by this
code. A declaration may not be filed earlier than the 30th day before the date of the
regular filing deadline.

(b) If a candidate whose name is to appear on the general election ballot dies or
is declared ineligible after the third day before the date of the filing deadline
prescribed by Subsection (a), a declaration of write-in candidacy for the office sought
by the deceased or ineligible candidate may be filed not later than 5 p.m. of the 75th
[67+h] day before election day. T

SECTION 26. Subsection (c), Section 146.029, Election Code, is amended to
read as follows:

(c) Not later than the 68th [62rd] day before election day, the certifying
authority shall deliver the certification to the authority responsible for having the
official ballot prepared in each county in which the office sought by the candidate is to
be voted on.

SECTION 27. Subsection (b), Section 146.054, Election Code, is amended to
read as follows:

(b) For an election to be held on:

(1) the date of the general election for state and county officers, the day of
the filing deadline is the 74th [67th] day before election day; and

(2) a uniform election date other than the date of the general election for
state and county officers, the day of the filing deadline is the 71st day before election
day.
" SECTION 28. Subsection (b), Section 161.008, Election Code, is amended to
read as follows:

(b) Not later than the 68th [62nd] day before general election day, the secretary
of state shall deliver the certification to the authority responsible for having the
official general election ballot prepared in each county in which the candidate's name
is to appear on the ballot.

SECTION 29. Subsection (a), Section 172.023, Election Code, is amended to
read as follows:

(a) An application for a place on the general primary election ballot must be
filed not later than 6 p.m. on the second Monday in December of an odd-numbered
year [January—2-in—the-primary—eleetion—year] unless the filing deadline is extended
under Subchapter C.

SECTION 30. Subsection (d), Section 171.0231, Election Code, is amended to
read as follows:

(d) A declaration of write-in candidacy must be filed not later than 6 [5] p.m. of
the fifth [62rd] day after the date of the ﬁhng deadllne for the [befefe] general
pnmary electlon [der= ; petida h

SECTION 31. Subsectlon (b) Sectlon 172.028, Electlon Code, is amended to
read as follows:
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(b) Not later than the 81st [S7#hk] day before general primary election day, the
state chair shall deliver the certification to the county chair in each county in which
the candidate's name is to appear on the ballot.

SECTION 32. Subsection (a), Section 172.052, Election Code, is amended to
read as follows:

(a) A candidate for nomination may not withdraw from the general primary
election after the 79th [62nd] day before general primary election day.

SECTION 33. Subsections (a) and (b), Section 172.054, Election Code, are
amended to read as follows:

(a) The deadline for filing an application for a place on the general primary
election ballot is extended as provided by this section if a candidate who has made an
application that complies with the applicable requirements:

(1) dies on or after the fifth day before the date of the regular filing deadline
and on or before the 79th [62r€] day before general primary election day;

(2) holds the office for which the application was made and withdraws or is
declared ineligible on or after the date of the regular filing deadline and on or before
the 79th [62a€] day before general primary election day; or

" (3) withdraws or is declared ineligible during the period prescribed by
Subdivision (2), and at the time of the withdrawal or declaration of ineligibility no
other candidate has made an application that complies with the applicable
requirements for the office sought by the withdrawn or ineligible candidate.

(b) An application for an office sought by a withdrawn, deceased, or ineligible
candidate must be filed not later than 6 p.m. of the 81st [60th] day before general
primary election day. An application filed by mail with the state chair is not timely if
received later than 5 p.m. of the 81st [60th] day before general primary election day.

SECTION 34. Section 172.057, Election Code, is amended to read as follows:

Sec. 172.057. WITHDRAWN, DECEASED, OR INELIGIBLE
CANDIDATE'S NAME OMITTED FROM GENERAL PRIMARY BALLOT. A
candidate's name shall be omitted from the general primary election ballot if the
candidate withdraws, dies, or is declared ineligible on or before the 79th [62ad] day
before general primary election day. -

SECTION 35. Subsection (a), Section 172.058, Election Code, is amended to
read as follows:

(a) If a candidate who has made an application for a place on the general
primary election ballot that complies with the applicable requirements dies or is
declared ineligible after the 79th [62rd] day before general primary election day, the
candidate's name shall be placed on the ballot and the votes cast for the candidate
shall be counted and entered on the official election returns in the same manner as for
the other candidates.

SECTION 36. Subsection (a), Section 172.059, Election Code, is amended to
read as follows:

(a) A candidate for nomination may not withdraw from the runoff primary
election after 5 p.m. of the 8th [+0th] day after general primary election day.

SECTION 37. Subsection (c), Section 172.082, Election Code, is amended to
read as follows:
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(c) The drawing shall be conducted at the county seat not later than the third

Tuesday in December of an odd-numbered year [53rd-day—before—seneralprimary
election-day|.

SECTION 38. Subsection (b), Section 192.033, Election Code, is amended to
read as follows:

(b) The secretary of state shall deliver the certification to the authority
responsible for having the official ballot prepared in each county before the later of
the 68th [62rd] day before presidential election day or the second business day after
the “date of final adjournment of the party's national presidential nominating
convention.

SECTION 39. Subsection (b), Section 201.051, Election Code, is amended to
read as follows:

(b) For a vacancy to be filled by a special election to be held on the date of the
general election for state and county officers, the election shall be ordered not later
than the 78th [#0tk] day before election day.

SECTION 40. Subsection (f), Section 201.054, Election Code, is amended to
read as follows:

(f) For a special election to be held on the date of the general election for state
and county officers, the day of the filing deadline is the 75th [67h] day before
election day. _

SECTION 41. Section 501.109, Election Code, is amended to read as follows:

Sec. 501.109. ELECTION IN [€ERFAIN] MUNICIPALITIES. (a) This section
applies only to an election to permit or prohibit the legal sale of alcoholic beverages of
one or more of the various types and alcoholic contents in a municipality [thatis
loeatedin-more-than-one-county|.

(b) An election to which this section applies shall be conducted by the
municipality instead of a county [the—eeunties]. For the purposes of an election
conducted under this section, a reference in this chapter to:

(1) the county is considered to refer to the municipality;

(2) the commissioners court is considered to refer to the governing body of
the municipality;

(3) the county clerk or voter registrar is considered to refer to the secretary
of the municipality or, if the municipality does not have a secretary, to the person
performing the functions of a secretary of the municipality; and

(4) the county judge is considered to refer to the mayor of the municipality
or, if the municipality does not have a mayor, to the presiding officer of the governing
body of the municipality.

(c) The municipality shall pay the expense of the election.

(d) An action to contest the election under Section 501.155 may be brought in
the district court of any county in which the municipality is located.

SECTION 42. Subsections (a) and (c), Section 11.055, Education Code, are
amended to read as follows:

(a) Except as provided by Subsection (c), an application of a candidate for a
place on the ballot must be filed not later than 5 p.m. of the 71st [62a€] day before the
date of the election. An application may not be filed earlier than the 30th day before
the date of the filing deadline.
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(c) For an election to be held on the date of the general election for state and
county officers, the day of the filing deadline is the 78th [#8¢k] day before election
day.

SECTION 43. Subsection (b), Section 11.056, Education Code, is amended to
read as follows:

(b) A [Exeept—as—provided—by—Subseetion—(e)—=| declaration of write-in

candidacy must be filed not later than the deadline prescribed by Section 146.054,

Electlon Code for a write-in candldate ina 01ty electlon [S—p-m—e%ﬂ&e—ﬁ-ft-h—dﬁy—a-ﬁef

SECTION 44 Subsectlon (e) Sectlon 11. 059 Educatlon Code is amended to
read as follows:

(e) Not later than December 31, 2011 [286%], the board of trustees may adopt a
resolution changing the length of the terms of its trustees. The resolution must
provide for staggered terms [a—term] of either three or four years and specify the
manner in which the transition from the length of the former term to the modified term
is made. The transition must begin with the first regular election for trustees that
occurs after January 1, 2012 [2068], and a trustee who serves on that date shall serve
the remainder of that term. This subsection expires January 1, 2017 [2643].

SECTION 45. Subsection (b), Section 130.0825, Education Code, is amended
to read as follows:

(b) A [Exeept—as—provided—by—Subseetton—e)—e] declaration of write-in
candidacy must be filed not later than the deadline prescribed by Section 146.054,

Electlon Code for a write-in candldate ina 01ty electlon [S—p—m.—eﬁthe—ﬁ-ﬁh—day—aﬁef

d].

SECTION 46 Subsectlon (d) Sectlon 285. 131 Health and Safety Code, is
amended to read as follows:

(d) A [Exeept—as—provided—by—Subsection—{g)—a| declaration of write-in
candidacy must be filed not later than the deadline prescribed by Section 146.054,
Election Code, for a write-in candidate in a city election [5-p-m—efthe—fifth-day-after

he-date-an-applicationforaplace-onthe-balletisrequired-to-be-filed].

SECTION 47. Subchapter A, Chapter 21, Local Government Code, is amended
by adding Section 21.004 to read as follows:

Sec. 21.004. CHANGE OF LENGTH OR STAGGERING OF TERMS IN
GENERAL-LAW MUNICIPALITY. (a) This section applies only to a general-law
municipality whose governing body is composed of members that serve:

(1) aterm of one or three years; or
(2) staggered terms.

(b) Not later than December 31, 2012, the governing body of the general-law

municipality may adopt a resolution:

(1) changing the length of the terms of its members to two years; or

(2) providing for the election of all members of the governing body at the
same election.

(c) The resolution must specify the manner in which the transition in the length
of terms is made. The transition must begin with the first regular election for
members of the governing body that occurs after January 1, 2013, and a member who
serves on that date shall serve the remainder of that term.
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(d) This section expires January 1, 2016.

SECTION 48. Subsection (d), Section 63.0945, Water Code, is amended to read
as follows:

(d) A [Exeeptas-provided-by-Subseetton{Hra| declaration of write-in candidacy
must be filed not later than the deadline prescribed by Section 146.054, Election
Code, for a write-in candidate in a city election [5-p-+—efthe-fifth-dayafterthe-date
arapplicationfora-place-onthe ballotisrequired-to-be-filed].

SECTION 49. To the extent of any conflict, this Act prevails over another Act
of the 82nd Legislature, Regular Session, 2011, regardless of the relative dates of
enactment.

SECTION 50. The secretary of state shall adopt rules as necessary to implement
this Act, including the adjustment or modification of any affected date, deadline, or
procedure.

SECTION 51. The following are repealed:

(1) Section 41.0053, Election Code;

(2) Subsection (e), Section 11.056, and Subsection (e), Section 130.0825,
Education Code;

(3) Subsection (g), Section 285.131, Health and Safety Code; and

(4) Subsection (f), Section 63.0945, Water Code.

SECTION 52. (a) This section applies only to a political subdivision that elects
the members of its governing body to a term that consists of an odd number of years.

(b) Not later than December 31, 2012, the governing body of the political
subdivision may adopt a resolution changing the length of the terms of its members to
an even number of years. The resolution must specify the manner in which the
transition from the length of the former term to the modified term is made. The
transition must begin with the first regular election for members of the governing
body that occurs after January 1, 2013, and a member who serves on that date shall
serve the remainder of that term.

(c) This section expires January 1, 2020.

SECTION 53. The changes in law made by this Act do not apply to an election
held on November §, 2011.

SECTION 54. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 100 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2608

Senator Hinojosa submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate
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Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2608 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

HEGAR HARPER-BROWN
NICHOLS P. KING
ELTIFE L. TAYLOR
J. DAVIS
TURNER
On the part of the Senate On the part of the House

The Conference Committee Report on HB 2608 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 472

Senator West submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 472 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

WEST GIDDINGS
DAVIS DESHOTEL
NICHOLS OTTO
NELSON SOLOMONS
WENTWORTH TURNER
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to voting practices and elections of property owners' associations.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 209.003, Property Code, is amended by adding Subsection
(e) to read as follows:
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(e) The following provisions of this chapter do not apply to a property owners'
association that is a mixed use master association that existed before January 1, 1974,
and that does not have the authority under a dedicatory instrument or other governing
document to impose fines:

(1) Section 209.0058; and
(2) Section 209.00593.

SECTION 2. Chapter 209, Property Code, is amended by adding Section
209.0041 to read as follows:

Sec. 209.0041. ADOPTION OR AMENDMENT OF CERTAIN
DEDICATORY INSTRUMENTS. (a) In this section, "development period" means a
period stated in a declaration during which a declarant reserves:

(1) aright to facilitate the development, construction, and marketing of the
subdivision; and
(2) aright to direct the size, shape, and composition of the subdivision.

(b) This section applies to a residential subdivision in which property owners are
subject to mandatory membership in a property owners' association.

(c) This section does not apply to a property owners' association that is subject
to Chapter 552, Government Code, by application of Section 552.0036, Government
Code.

" (d) This section does not apply to the amendment of a declaration during a
development period.

(e) This section applies to a dedicatory instrument regardless of the date on
which the dedicatory instrument was created.

(f) This section supersedes any contrary requirement in a dedicatory instrument.

(g) To the extent of any conflict with another provision of this title, this section
prevails.

(h) Except as provided by this subsection, a declaration may be amended only
by a vote of 67 percent of the total votes allocated to property owners in the property
owners' association, in addition to any governmental approval required by law. If the
declaration contains a lower percentage, the percentage in the declaration controls.

(1) A bylaw may not be amended to conflict with the declaration.

SECTION 3. Chapter 209, Property Code, is amended by adding Sections
209.0058, 209.0059, 209.00592, 209.00593, and 209.00594 to read as follows:

Sec. 209.0058. BALLOTS. (a) Any vote cast in an election or vote by a
member of a property owners' association must be in writing and signed by the
member.

(b) Electronic votes cast under Section 209.00593 constitute written and signed
ballots.

(¢) In an association-wide election, written and signed ballots are not required
for uncontested races.

Sec. 209.0059. RIGHT TO VOTE. (a) A provision in a dedicatory instrument
that would disqualify a property owner from voting in an association election of board
members or on any matter concerning the rights or responsibilities of the owner is
void.
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(b) This section does not apply to a property owners' association that is subject
to Chapter 552, Government Code, by application of Section 552.0036, Government
Code.

Sec. 209.00592. BOARD MEMBERSHIP. (a) Except as provided by
Subsection (b), a provision in a dedicatory instrument that restricts a property owner's
right to run for a position on the board of the property owners' association is void.

(b) If a board is presented with written, documented evidence from a database or
other record maintained by a governmental law enforcement authority that a board
member has been convicted of a felony or crime involving moral turpitude, the board
member is immediately ineligible to serve on the board of the property owners'
association, automatically considered removed from the board, and prohibited from
future service on the board.

Sec. 209.00593. VOTING; QUORUM. (a) The voting rights of an owner may
be cast or given:

(1) in person or by proxy at a meeting of the property owners' association;

(2) by absentee ballot in accordance with this section;

(3) by electronic ballot in accordance with this section; or

(4) by any method of representative or delegated voting provided by a
dedicatory instrument.

(b) An absentee or electronic ballot:

(1) may be counted as an owner present and voting for the purpose of
establishing a quorum only for items appearing on the ballot;

(2) may not be counted, even if properly delivered, if the owner attends any
meeting to vote in person, so that any vote cast at a meeting by a property owner
supersedes any vote submitted by absentee or electronic ballot previously submitted
for that proposal; and

(3) may not be counted on the final vote of a proposal if the motion was
amended at the meeting to be different from the exact language on the absentee or
electronic ballot.

(c) A solicitation for votes by absentee ballot must include:

(1) an absentee ballot that contains each proposed action and provides an
opportunity to vote for or against each proposed action;

(2) instructions for delivery of the completed absentee ballot, including the
delivery location; and

(3) the following language: "By casting your vote via absentee ballot you
will forgo the opportunity to consider and vote on any action from the floor on these
proposals, if a meeting is held. This means that if there are amendments to these
proposals your votes will not be counted on the final vote on these measures. If you
desire to retain this ability, please attend any meeting in person. You may submit an
absentee ballot and later choose to attend any meeting in person, in which case any
in-person vote will prevail."

(d) For the purposes of this section, "electronic ballot" means a ballot:

(1) given by:

(A) e-mail;
(B) facsimile; or
(C) posting on an Internet website;
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(2) for which the identity of the property owner submitting the ballot can be
confirmed; and

(3) for which the property owner may receive a receipt of the electronic
transmission and receipt of the owner's ballot.

(e) If an electronic ballot is posted on an Internet website, a notice of the posting
shall be sent to each owner that contains instructions on obtaining access to the
posting on the website.

(f) This section supersedes any contrary provision in a dedicatory instrument.

(g) This section does not apply to a property owners' association that is subject
to Chapter 552, Government Code, by application of Section 552.0036, Government

Sec. 209.00594. TABULATION OF AND ACCESS TO BALLOTS.
(a) Notwithstanding any other provision of this chapter or any other law, a person
who is a candidate in a property owners' association election or who is otherwise the
subject of an association vote, or a person related to that person within the third
degree by consanguinity or affinity, as determined under Chapter 573, Government
Code, may not tabulate or otherwise be given access to the ballots cast in that election
or vote except as provided by this section.

(b) A person other than a person described by Subsection (a) may tabulate votes
in an association election or vote but may not disclose to any other person how an
individual voted.

(c) Notwithstanding any other provision of this chapter or any other law, a
person other than a person who tabulates votes under Subsection (b), including a
person described by Subsection (a), may be given access to the ballots cast in the
election or vote only as part of a recount process authorized by law.

SECTION 4. Section 209.0059, Subsection (a), Section 209.00592, and Section
209.00593, Property Code, as added by this Act, apply to a provision in a dedicatory
instrument enacted before, on, or after the effective date of this Act.

SECTION 5. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 472 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 213

Senator Lucio submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
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Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 213 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

LUCIO RODRIGUEZ
CARONA MUNOZ

ESTES ANCHIA

ELTIFE KEFFER

VAN DE PUTTE TRUITT

On the part of the Senate On the part of the House

The Conference Committee Report on HB 213 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2770

Senator Williams submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2770 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

WILLIAMS W. SMITH

ELLIS HUNTER

JACKSON PHILLIPS

NICHOLS

WHITMIRE

On the part of the Senate On the part of the House

The Conference Committee Report on HB 2770 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 300

Senator Nelson submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate
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Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 300 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

NELSON KOLKHORST
HUFFMAN FLYNN
NICHOLS LAUBENBERG
SHAPIRO NAISHTAT

TRUITT
On the part of the Senate On the part of the House

The Conference Committee Report on HB 300 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1543

Senator Wentworth submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 1543 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

WENTWORTH LARSON
CARONA KUEMPEL
DAVIS GUILLEN
SELIGER RODRIGUEZ
SHAPIRO
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the authority of an independent school district to invest in corporate bonds.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subchapter A, Chapter 2256, Government Code, is amended by
adding Section 2256.0204 to read as follows:
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Sec. 2256.0204. AUTHORIZED INVESTMENTS: INDEPENDENT
SCHOOL DISTRICTS. (a) In this section, "corporate bond" means a senior secured
debt obligation issued by a domestic business entity and rated not lower than "AA-"
or the equivalent by a nationally recognized investment rating firm. The term does not
include a debt obligation that:

(1) on conversion, would result in the holder becoming a stockholder or
shareholder in the entity, or any affiliate or subsidiary of the entity, that issued the debt
obligation; or

(2) is an unsecured debt obligation.

(b) This section applies only to an independent school district that qualifies as an
issuer as defined by Section 1371.001.

(c) In addition to authorized investments permitted by this subchapter, an
independent school district subject to this section may purchase, sell, and invest its
funds and funds under its control in corporate bonds that, at the time of purchase, are
rated by a nationally recognized investment rating firm "AA-" or the equivalent and
have a stated final maturity that is not later than the third anniversary of the date the
corporate bonds were purchased.

(d) An independent school district subject to this section is not authorized by
this section to:

(1) invest in the aggregate more than 15 percent of its monthly average fund
balance, excluding bond proceeds, reserves, and other funds held for the payment of
debt service, in corporate bonds; or

(2) invest more than 25 percent of the funds invested in corporate bonds in
any one domestic business entity, including subsidiaries and affiliates of the entity.

(e) An independent school district subject to this section may purchase, sell, and
invest its funds and funds under its control in corporate bonds if the governing body
of the district:

(1) amends its investment policy to authorize corporate bonds as an eligible
investment;

(2) adopts procedures to provide for:

(A) monitoring rating changes in corporate bonds acquired with public

funds; and
(B) liquidating the investment in corporate bonds; and
(3) identifies the funds eligible to be invested in corporate bonds.

(f) The investment officer of an independent school district, acting on behalf of
the district, shall sell corporate bonds in which the district has invested its funds not
later than the seventh day after the date a nationally recognized investment rating
firm:

(1) issues a release that places the corporate bonds or the domestic business
entity that issued the corporate bonds on negative credit watch or the equivalent, if the
corporate bonds are rated "AA-" or the equivalent at the time the release is issued; or

(2) changes the rating on the corporate bonds to a rating lower than "AA-"
or the equivalent.
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(g) Corporate bonds are not an eligible investment for a public funds investment
pool.

SECTION 2. This Act takes effect immediately if it receives a vote of two-thirds
of all the members elected to each house, as provided by Section 39, Article III, Texas
Constitution. If this Act does not receive the vote necessary for immediate effect, this
Act takes effect September 1, 2011.

The Conference Committee Report on SB 1543 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2327

Senator Wentworth submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2327 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

WENTWORTH MCCLENDON
RODRIGUEZ RODRIGUEZ

ELTIFE FLETCHER

NICHOLS PICKETT

HARRIS

On the part of the Senate On the part of the House

The Conference Committee Report on HB 2327 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 725

Senator Fraser submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate
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Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 725 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

FRASER CALLEGARI
DEUELL HARDCASTLE
ELTIFE HOPSON

WATSON RITTER

On the part of the Senate On the part of the House

The Conference Committee Report on HB 725 was filed with the Secretary of
the Senate on Saturday, May 28, 2011.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 242

Senator Hegar submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 242 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

HEGAR CRADDICK
WILLIAMS ISAAC
OGDEN COOK
MARTINEZ FISCHER
PARKER
On the part of the Senate On the part of the House

The Conference Committee Report on HB 242 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 362

Senator West submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011
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Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 362 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

WEST SOLOMONS
NICHOLS BOHAC
WENTWORTH DESHOTEL
PATRICK GIDDINGS

ORR
On the part of the Senate On the part of the House

The Conference Committee Report on HB 362 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 23

Senator Nelson submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 23 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

NELSON ZERWAS
DEUELL J. DAVIS
HINOJOSA V. GONZALES
SHAPIRO HOPSON
WILLIAMS PITTS
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the administration of and efficiency, cost-saving, fraud prevention, and
funding measures for certain health and human services and health benefits programs,
including the medical assistance and child health plan programs.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. SEXUAL ASSAULT PROGRAM FUND; FEE IMPOSED ON
CERTAIN SEXUALLY ORIENTED BUSINESSES. (a) Section 102.054, Business
& Commerce Code, is amended to read as follows:

Sec. 102.054. ALLOCATION OF [€ERFAIN] REVENUE FOR SEXUAL
ASSAULT PROGRAMS. The comptroller shall deposit the amount [Hrst-$25-mithes ]
received from the fee imposed under this subchapter [#-a-state-fiseal-biennitin] to the
credit of the sexual assault program fund.

(b) Section 420.008, Government Code, is amended by amending Subsection (c)
and adding Subsection (d) to read as follows:

(c) The legislature may appropriate money deposited to the credit of the fund
only to:

(1) the attorney general, for:

(A) sexual violence awareness and prevention campaigns;

(B) grants to faith-based groups, independent school districts, and
community action organizations for programs for the prevention of sexual assault and
programs for victims of human trafficking;

(C) grants for equipment for sexual assault nurse examiner programs, to
support the preceptorship of future sexual assault nurse examiners, and for the
continuing education of sexual assault nurse examiners;

(D) grants to increase the level of sexual assault services in this state;

(E) grants to support victim assistance coordinators;

(F) grants to support technology in rape crisis centers;

(G) grants to and contracts with a statewide nonprofit organization
exempt from federal income taxation under Section 501(c)(3), Internal Revenue Code
of 1986, having as a primary purpose ending sexual violence in this state, for
programs for the prevention of sexual violence, outreach programs, and technical
assistance to and support of youth and rape crisis centers working to prevent sexual
violence; [and]

(H) grants to regional nonprofit providers of civil legal services to
provide legal assistance for sexual assault victims;

(I) grants to health science centers and related nonprofit entities exempt
from federal income taxation under Section 501(a), Internal Revenue Code of 1986,
by being listed as an exempt organization under Section 501(c)(3) of that code, for
research relating to the prevention and mitigation of sexual assault; and

(J) Internet Crimes Against Children Task Force locations in this state
recognized by the United States Department of Justice;

(2) the Department of State Health Services, to measure the prevalence of
sexual assault in this state and for grants to support programs assisting victims of
human trafficking;

(3) the Institute on Domestic Violence and Sexual Assault at The University
of Texas at Austin, to conduct research on all aspects of sexual assault and domestic
violence;

(4) Texas State University, for training and technical assistance to
independent school districts for campus safety;
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(5) the office of the governor, for grants to support sexual assault and
human trafficking prosecution projects;
(6) the Department of Public Safety, to support sexual assault training for
commissioned officers;
(7) the comptroller's judiciary section, for increasing the capacity of the sex
offender civil commitment program;
(8) the Texas Department of Criminal Justice:
(A) for pilot projects for monitoring sex offenders on parole; and
(B) for increasing the number of adult incarcerated sex offenders
receiving treatment;
(9) the Texas Youth Commission, for increasing the number of incarcerated
juvenile sex offenders receiving treatment;
(10) the comptroller, for the administration of the fee imposed on sexually
oriented businesses under Section 102.052, Business & Commerce Code; [and]
(11) the supreme court, to be transferred to the Texas Equal Access to
Justice Foundation, or a similar entity, to provide victim-related legal services to
sexual assault victims, including legal assistance with protective orders,
relocation-related matters, victim compensation, and actions to secure privacy
protections available to victims under law; and
(12) the Department of Family and Protective Services for:
(A) programs related to sexual assault prevention and intervention; and
(B) research relating to how the department can effectively address the
prevention of sexual assault.

(d) A board, commission, department, office, or other agency in the executive or
judicial branch of state government to which money is appropriated from the sexual
assault program fund under this section shall, not later than December 1 of each
even-numbered year, provide to the Legislative Budget Board a report stating, for the
preceding fiscal biennium:

(1) the amount appropriated to the entity under this section;
(2) the purposes for which the money was used; and
(3) any results of a program or research funded under this section.

(¢c) The comptroller of public accounts shall collect the fee imposed under
Section 102.052, Business & Commerce Code, until a court, in a final judgment
upheld on appeal or no longer subject to appeal, finds Section 102.052, Business &
Commerce Code, or its predecessor statute, to be unconstitutional.

(d) Section 102.055, Business & Commerce Code, is repealed.

(e) This section prevails over any other Act of the 82nd Legislature, Regular
Session, 2011, regardless of the relative dates of enactment, that purports to amend or
repeal Subchapter B, Chapter 102, Business & Commerce Code, or any provision of
Chapter 1206 (H.B. 1751), Acts of the 80th Legislature, Regular Session, 2007.

SECTION 2. OBJECTIVE ASSESSMENT PROCESSES FOR CERTAIN
MEDICAID SERVICES. (a) Subchapter B, Chapter 531, Government Code, is
amended by adding Sections 531.02417, 531.024171, and 531.024172 to read as
follows:
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Sec. 531.02417. MEDICAID NURSING SERVICES ASSESSMENTS. (a) In
this section, "acute nursing services" means home health skilled nursing services,
home health aide services, and private duty nursing services.

(b) If cost-effective, the commission shall develop an objective assessment
process for use in assessing a Medicaid recipient's needs for acute nursing services. If
the commission develops an objective assessment process under this section, the
commission shall require that:

(1) the assessment be conducted:

(A) by a state employee or contractor who is not the person who will
deliver any necessary services to the recipient and is not affiliated with the person
who will deliver those services; and

(B) in a timely manner so as to protect the health and safety of the
recipient by avoiding unnecessary delays in service delivery; and

(2) the process include:

(A) an assessment of specified criteria and documentation of the
assessment results on a standard form;

(B) an assessment of whether the recipient should be referred for
additional assessments regarding the recipient's needs for therapy services, as defined
by Section 531.024171, attendant care services, and durable medical equipment; and

(C) completion by the person conducting the assessment of any
documents related to obtaining prior authorization for necessary nursing services.

(c) If the commission develops the objective assessment process under
Subsection (b), the commission shall:

(1) implement the process within the Medicaid fee-for-service model and
the primary care case management Medicaid managed care model; and

(2) take necessary actions, including modifying contracts with managed
care organizations under Chapter 533 to the extent allowed by law, to implement the
process within the STAR and STAR + PLUS Medicaid managed care programs.

(d) An assessment under Subsection (b)(2)(B) of whether a recipient should be
referred for additional therapy services shall be waived if the recipient's need for
therapy services has been established by a recommendation from a therapist providing
care prior to discharge of the recipient from a licensed hospital or nursing home. The
assessment may not be waived if the recommendation is made by a therapist who will
deliver any services to the recipient or is affiliated with a person who will deliver
those services when the recipient is discharged from the licensed hospital or nursing
home.

(e) The executive commissioner shall adopt rules providing for a process by
which a provider of acute nursing services who disagrees with the results of the
assessment conducted under Subsection (b) may request and obtain a review of those
results.

Sec. 531.024171. THERAPY SERVICES ASSESSMENTS. (a) In this section,
"therapy services" includes occupational, physical, and speech therapy services.
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(b) After implementing the objective assessment process for acute nursing
services in accordance with Section 531.02417, the commission shall consider
whether implementing age- and diagnosis-appropriate objective assessment processes
for assessing the needs of a Medicaid recipient for therapy services would be feasible
and beneficial.

(c) If the commission determines that implementing age- and
diagnosis-appropriate processes with respect to one or more types of therapy services
is feasible and would be beneficial, the commission may implement the processes
within:

(1) the Medicaid fee-for-service model;
(2) the primary care case management Medicaid managed care model; and
(3) the STAR and STAR + PLUS Medicaid managed care programs.

(d) An objective assessment process implemented under this section must
include a process that allows a provider of therapy services to request and obtain a
review of the results of an assessment conducted as provided by this section that is
comparable to the process implemented under rules adopted under Section
531.02417(e).

Sec. 531.024172. ELECTRONIC VISIT VERIFICATION SYSTEM. (a) In
this section, "acute nursing services" has the meaning assigned by Section 531.02417.

(b) If it is cost-effective and feasible, the commission shall implement an
electronic visit verification system to electronically verify and document, through a
telephone or computer-based system, basic information relating to the delivery of
Medicaid acute nursing services, including:

(1) the provider's name;
(2) the recipient's name; and
(3) the date and time the provider begins and ends each service delivery

visit.
" (b) Not later than September 1, 2012, the Health and Human Services
Commission shall implement the electronic visit verification system required by
Section 531.024172, Government Code, as added by this section, if the commission
determines that implementation of that system is cost-effective and feasible.

SECTION 3. MEDICAID MANAGED CARE PROGRAM. (a) Subsection (e),
Section 533.0025, Government Code, is amended to read as follows:

(e) The commission shall determine the most cost-effective alignment of
managed care service delivery areas. The commissioner may consider the number of
lives impacted, the usual source of health care services for residents in an area, and
other factors that impact the delivery of health care services in the area.

(b) Subchapter A, Chapter 533, Government Code, is amended by adding
Sections 533.0027, 533.0028, and 533.0029 to read as follows:
Sec. 533.0027. PROCEDURES TO ENSURE CERTAIN RECIPIENTS ARE

ENROLLED IN SAME MANAGED CARE PLAN. The commission shall ensure
that all recipients who are children and who reside in the same household may, at the
family's election, be enrolled in the same managed care plan.
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Sec. 533.0028. EVALUATION OF CERTAIN STAR + PLUS MEDICAID
MANAGED CARE PROGRAM SERVICES. The external quality review
organization shall periodically conduct studies and surveys to assess the quality of
care and satisfaction with health care services provided to enrollees in the STAR +
PLUS Medicaid managed care program who are eligible to receive health care
benefits under both the Medicaid and Medicare programs.

Sec. 533.0029. PROMOTION AND PRINCIPLES OF PATIENT-CENTERED
MEDICAL AND HEALTH HOMES FOR RECIPIENTS. (a) For purposes of this
section:

(1) "Patient-centered health home" means a health care relationship:
(A) between a primary health care provider, other than a physician, and
a child or adult patient in which the provider:

(i) provides comprehensive primary care to the patient; and

(i1) facilitates partnerships between the provider, the patient,
physicians and other health care providers, including acute care providers, and, when
appropriate, the patient's family; and

(B) that encompasses the following primary principles:

(1) the patient has an ongoing relationship with the provider, and
the provider is the first contact for the patient and provides continuous and
comprehensive care to the patient;

(ii) the provider coordinates a team of individuals at the practice
level who are collectively responsible for the ongoing care of the patient;

(iii) the provider is responsible for providing all of the care the
patient needs or for coordinating with physicians or other qualified providers to
provide care to the patient throughout the patient's life, including preventive care,
acute care, chronic care, and end-of-life care;

(iv) the patient's care is coordinated across health care facilities and
the patient's community and is facilitated by registries, information technology, and
health information exchange systems to ensure that the patient receives care when and
where the patient wants and needs the care and in a culturally and linguistically
appropriate manner; and

(v) quality and safe care is provided.

(2) "Patient-centered medical home" means a medical relationship:
(A) between a primary care physician and a child or adult patient in
which the physician:

(i) provides comprehensive primary care to the patient; and

(i) facilitates partnerships between the physician, the patient, acute
care and other care providers, and, when appropriate, the patient's family; and

(B) that encompasses the following primary principles:

(i) the patient has an ongoing relationship with the physician, who
is trained to be the first contact for the patient and to provide continuous and
comprehensive care to the patient;

(i1) the physician leads a team of individuals at the practice level
who are collectively responsible for the ongoing care of the patient;
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(iii) the physician is responsible for providing all of the care the
patient needs or for coordinating with other qualified providers to provide care to the
patient throughout the patient's life, including preventive care, acute care, chronic
care, and end-of-life care;

(iv) the patient's care is coordinated across health care facilities and
the patient's community and is facilitated by registries, information technology, and
health information exchange systems to ensure that the patient receives care when and
where the patient wants and needs the care and in a culturally and linguistically
appropriate manner; and

(v) quality and safe care is provided.

(b) The commission shall, to the extent possible, work to ensure that managed
care organizations:

(1) promote the development of patient-centered medical or health homes
for recipients; and

(2) provide payment incentives for providers that meet the requirements of a
patient-centered medical or health home.

(c) Section 533.003, Government Code, is amended to read as follows:
Sec. 533.003. CONSIDERATIONS IN AWARDING CONTRACTS. In
awarding contracts to managed care organizations, the commission shall:

(1) give preference to organizations that have significant participation in the
organization's provider network from each health care provider in the region who has
traditionally provided care to Medicaid and charity care patients;

(2) give extra consideration to organizations that agree to assure continuity
of care for at least three months beyond the period of Medicaid eligibility for
recipients;

(3) consider the need to use different managed care plans to meet the needs
of different populations; [and]

(4) consider the ability of organizations to process Medicaid claims
electronically; and

(5) in the initial implementation of managed care in the South Texas service
region, give extra consideration to an organization that either:

(A) is locally owned, managed, and operated, if one exists; or
(B) is in compliance with the requirements of Section 533.004.

(6) The commission when considering approval of a subcontract between a
managed care organization and pharmacy benefit manager to provide prescription
drug benefits in the Medicaid program shall review and consider whether the
pharmacy benefit manager in the preceding three years has been convicted of making
a material misrepresentation, an act of fraud, a violation of state or federal law or has
been adjudicated to have committed a breach of contract or has been assessed a
penalty or fine in the amount of $500,000 or more in a state or federal administrative
proceeding.

(d) Section 533.005, Government Code, is amended by amending Subsection (a)
and adding Subsection (a-1) to read as follows:

(a) A contract between a managed care organization and the commission for the
organization to provide health care services to recipients must contain:




Saturday, May 28, 2011 SENATE JOURNAL 4655

(1) procedures to ensure accountability to the state for the provision of
health care services, including procedures for financial reporting, quality assurance,
utilization review, and assurance of contract and subcontract compliance;

(2) capitation rates that ensure the cost-effective provision of quality health
care;

(3) a requirement that the managed care organization provide ready access
to a person who assists recipients in resolving issues relating to enrollment, plan
administration, education and training, access to services, and grievance procedures;

(4) a requirement that the managed care organization provide ready access
to a person who assists providers in resolving issues relating to payment, plan
administration, education and training, and grievance procedures;

(5) a requirement that the managed care organization provide information
and referral about the availability of educational, social, and other community services
that could benefit a recipient;

(6) procedures for recipient outreach and education;

(7) a requirement that the managed care organization make payment to a
physician or provider for health care services rendered to a recipient under a managed
care plan not later than the 45th day after the date a claim for payment is received with
documentation reasonably necessary for the managed care organization to process the
claim, or within a period, not to exceed 60 days, specified by a written agreement
between the physician or provider and the managed care organization;

(8) a requirement that the commission, on the date of a recipient's
enrollment in a managed care plan issued by the managed care organization, inform
the organization of the recipient's Medicaid certification date;

(9) a requirement that the managed care organization comply with Section
533.006 as a condition of contract retention and renewal;

(10) a requirement that the managed care organization provide the
information required by Section 533.012 and otherwise comply and cooperate with
the commission's office of inspector general and the office of the attorney general,;

(11) a requirement that the managed care organization's usages of
out-of-network providers or groups of out-of-network providers may not exceed limits
for those usages relating to total inpatient admissions, total outpatient services, and
emergency room admissions determined by the commission;

(12) if the commission finds that a managed care organization has violated
Subdivision (11), a requirement that the managed care organization reimburse an
out-of-network provider for health care services at a rate that is equal to the allowable
rate for those services, as determined under Sections 32.028 and 32.0281, Human
Resources Code;

(13) a requirement that the organization use advanced practice nurses in
addition to physicians as primary care providers to increase the availability of primary
care providers in the organization's provider network;

(14) a requirement that the managed care organization reimburse a federally
qualified health center or rural health clinic for health care services provided to a
recipient outside of regular business hours, including on a weekend day or holiday, at
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a rate that is equal to the allowable rate for those services as determined under Section
32.028, Human Resources Code, if the recipient does not have a referral from the
recipient's primary care physician; [asa€]

(15) a requirement that the managed care organization develop, implement,
and maintain a system for tracking and resolving all provider appeals related to claims
payment, including a process that will require:

(A) a tracking mechanism to document the status and final disposition
of each provider's claims payment appeal;

(B) the contracting with physicians who are not network providers and
who are of the same or related specialty as the appealing physician to resolve claims
disputes related to denial on the basis of medical necessity that remain unresolved
subsequent to a provider appeal; and

(C) the determination of the physician resolving the dispute to be
binding on the managed care organization and provider;

(16) a requirement that a medical director who is authorized to make
medical necessity determinations is available to the region where the managed care
organization provides health care services;

(17) a requirement that the managed care organization ensure that medical
director, patient care coordinators, and provider and recipient support services
personnel are located in the South Texas service region, if the managed care
organization provides a managed care plan in that region;

(18) a requirement that the managed care organization provide special
programs and materials for recipients with limited English proficiency or low literacy
skills;

(19) a requirement that the managed care organization develop and establish
a process for responding to provider appeals in the region where the organization
provides health care services;

(20) a requirement that the managed care organization develop and submit
to the commission, before the organization begins to provide health care services to
recipients, a comprehensive plan that describes how the organization's provider
network will provide recipients sufficient access to:

(A) preventive care;

(B) primary care;

(C) specialty care;

(D) after-hours urgent care; and

(E) chronic care;

(21) a requirement that the managed care organization demonstrate to the
commission, before the organization begins to provide health care services to
recipients, that:

(A) the organization's provider network has the capacity to serve the
number of recipients expected to enroll in a managed care plan offered by the
organization;

(B) the organization's provider network includes:

(i) a sufficient number of primary care providers;
(i1) a sufficient variety of provider types; and
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(iii) providers located throughout the region where the organization
will provide health care services; and
(C) health care services will be accessible to recipients through the
organization's provider network to a comparable extent that health care services
would be available to recipients under a fee-for-service or primary care case
management model of Medicaid managed care;

(22) arequirement that the managed care organization develop a monitoring
program for measuring the quality of the health care services provided by the
organization's provider network that:

(A) incorporates the National Committee for Quality Assurance's
Healthcare Effectiveness Data and Information Set (HEDIS) measures;

(B) focuses on measuring outcomes; and

(C) includes the collection and analysis of clinical data relating to
prenatal care, preventive care, mental health care, and the treatment of acute and
chronic health conditions and substance abuse;

(23) subject to Subsection (a-1), a requirement that the managed care
organization develop, implement, and maintain an outpatient pharmacy benefit plan
for its enrolled recipients:

(A) that exclusively employs the vendor drug program formulary and
preserves the state's ability to reduce waste, fraud, and abuse under the Medicaid
program;

(B) that adheres to the applicable preferred drug list adopted by the
commission under Section 531.072;

(C) that includes the prior authorization procedures and requirements
prescribed by or implemented under Sections 531.073(b), (c), and (g) for the vendor
drug program;

(D) for purposes of which the managed care organization:

(i) may not negotiate or collect rebates associated with pharmacy
products on the vendor drug program formulary; and

(i) may not receive drug rebate or pricing information that is
confidential under Section 531.071;

(E) that complies with the prohibition under Section 531.089;

(F) under which the managed care organization may not prohibit, limit,
or interfere with a recipient's selection of a pharmacy or pharmacist of the recipient's
choice for the provision of pharmaceutical services under the plan through the
imposition of different copayments;

(G) that allows the managed care organization or any subcontracted
pharmacy benefit manager to contract with a pharmacist or pharmacy providers
separately for specialty pharmacy services, except that:

(1) the managed care organization and pharmacy benefit manager
are prohibited from allowing exclusive contracts with a specialty pharmacy owned
wholly or partly by the pharmacy benefit manager responsible for the administration
of the pharmacy benefit program; and
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(i1) the managed care organization and pharmacy benefit manager
must adopt policies and procedures for reclassifying prescription drugs from retail to
specialty drugs, and those policies and procedures must be consistent with rules
adopted by the executive commissioner and include notice to network pharmacy
providers from the managed care organization;

(H) under which the managed care organization may not prevent a
pharmacy or pharmacist from participating as a provider if the pharmacy or
pharmacist agrees to comply with the financial terms and conditions of the contract as
well as other reasonable administrative and professional terms and conditions of the
contract;

(I) under which the managed care organization may include mail-order
pharmacies in its networks, but may not require enrolled recipients to use those
pharmacies, and may not charge an enrolled recipient who opts to use this service a
fee, including postage and handling fees; and

(J) under which the managed care organization or pharmacy benefit
manager must pay claims in accordance with Section 843.339, Insurance Code; and

(24) a requirement that the managed care organization and any entity with
which the managed care organization contracts for the performance of services under
a managed care plan disclose, at no cost, to the commission and, on request, the office
of the attorney general all discounts, incentives, rebates, fees, free goods, bundling
arrangements, and other agreements affecting the net cost of goods or services
provided under the plan.

(a-1) The requirements imposed by Subsections (a)(23)(A), (B), and (C) do not
apply, and may not be enforced, on and after August 31, 2013.

(e) Subchapter A, Chapter 533, Government Code, is amended by adding
Section 533.0066 to read as follows:

Sec. 533.0066. PROVIDER INCENTIVES. The commission shall, to the extent
possible, work to ensure that managed care organizations provide payment incentives
to health care providers in the organizations' networks whose performance in
promoting recipients' use of preventive services exceeds minimum established
standards.

(f) Section 533.0071, Government Code, is amended to read as follows:

Sec. 533.0071. ADMINISTRATION OF CONTRACTS. The commission shall
make every effort to improve the administration of contracts with managed care
organizations. To improve the administration of these contracts, the commission
shall:

(1) ensure that the commission has appropriate expertise and qualified staff
to effectively manage contracts with managed care organizations under the Medicaid
managed care program;

(2) evaluate options for Medicaid payment recovery from managed care
organizations if the enrollee dies or is incarcerated or if an enrollee is enrolled in more
than one state program or is covered by another liable third party insurer;

(3) maximize Medicaid payment recovery options by contracting with
private vendors to assist in the recovery of capitation payments, payments from other
liable third parties, and other payments made to managed care organizations with
respect to enrollees who leave the managed care program;
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(4) decrease the administrative burdens of managed care for the state, the
managed care organizations, and the providers under managed care networks to the
extent that those changes are compatible with state law and existing Medicaid
managed care contracts, including decreasing those burdens by:

(A) where possible, decreasing the duplication of administrative
reporting requirements for the managed care organizations, such as requirements for
the submission of encounter data, quality reports, historically underutilized business
reports, and claims payment summary reports;

(B) allowing managed care organizations to provide updated address
information directly to the commission for correction in the state system;

(C) promoting consistency and uniformity among managed care
organization policies, including policies relating to the preauthorization process,
lengths of hospital stays, filing deadlines, levels of care, and case management
services; [and]

(D) reviewing the appropriateness of primary care case management
requirements in the admission and clinical criteria process, such as requirements
relating to including a separate cover sheet for all communications, submitting
handwritten communications instead of electronic or typed review processes, and
admitting patients listed on separate notifications; and

(E) providing a single portal through which providers in any managed
care organization's provider network may submit claims; and

(5) reserve the right to amend the managed care organization's process for
resolving provider appeals of denials based on medical necessity to include an
independent review process established by the commission for final determination of
these disputes.

(g) Subchapter A, Chapter 533, Government Code, is amended by adding
Section 533.0073 to read as follows:

Sec. 533.0073. MEDICAL DIRECTOR QUALIFICATIONS. A person who
serves as a medical director for a managed care plan must be a physician licensed to
practice medicine in this state under Subtitle B, Title 3, Occupations Code.

(h) Subsections (a) and (c), Section 533.0076, Government Code, are amended
to read as follows:

(a) Except as provided by Subsections (b) and (c), and to the extent permitted by
federal law, [the-eemmisston—may-prohibit| a recipient enrolled [frem€isenrelling] in
a managed care plan under this chapter may not disenroll from that plan and enroll
[enreting] in another managed care plan during the 12-month period after the date the
recipient initially enrolls in a plan.

(¢) The commission shall allow a recipient who is enrolled in a managed care
plan under this chapter to disenroll from [#a] that plan and enroll in another managed
care plan: T

(1) atany time for cause in accordance with federal law; and

(2) once for any reason after the periods described by Subsections (a) and

(b).
(i) Subsections (a), (b), (c), and (e), Section 533.012, Government Code, are
amended to read as follows:
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(a) Each managed care organization contracting with the commission under this
chapter shall submit the following, at no cost, to the commission and, on request, the
office of the attorney general:

(1) a description of any financial or other business relationship between the
organization and any subcontractor providing health care services under the contract;

(2) a copy of each type of contract between the organization and a
subcontractor relating to the delivery of or payment for health care services;

(3) a description of the fraud control program used by any subcontractor
that delivers health care services; and

(4) a description and breakdown of all funds paid to or by the managed care
organization, including a health maintenance organization, primary care case
management provider, pharmacy benefit manager, and [ar] exclusive provider
organization, necessary for the commission to determine the actual cost of
administering the managed care plan.

(b) The information submitted under this section must be submitted in the form
required by the commission or the office of the attorney general, as applicable, and be
updated as required by the commission or the office of the attorney general, as
applicable.

(c) The commission's office of investigations and enforcement or the office of
the attorney general, as applicable, shall review the information submitted under this
section as appropriate in the investigation of fraud in the Medicaid managed care
program.

(e) Information submitted to the commission or the office of the attorney
general, as applicable, under Subsection (a)(1) is confidential and not subject to
disclosure under Chapter 552, Government Code.

(j) The heading to Section 32.046, Human Resources Code, is amended to read
as follows:

Sec. 32.046. [VENDORDRUGPROGRAM:] SANCTIONS AND
PENALTIES RELATED TO THE PROVISION OF PHARMACY PRODUCTS.

(k) Subsection (a), Section 32.046, Human Resources Code, is amended to read
as follows:

(a) The executive commissioner of the Health and Human Services Commission
[department] shall adopt rules governing sanctions and penalties that apply to a
provider who participates in the vendor drug program or is enrolled as a network
pharmacy provider of a managed care organization contracting with the commission
under Chapter 533, Government Code, or its subcontractor and who submits an
improper claim for reimbursement under the program.

(1) Subsection (d), Section 533.012, Government Code, is repealed.

(m) Not later than December 1, 2013, the Health and Human Services
Commission shall submit a report to the legislature regarding the commission's work
to ensure that Medicaid managed care organizations promote the development of
patient-centered medical or health homes for recipients of medical assistance as
required under Section 533.0029, Government Code, as added by this section.
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(n) The Health and Human Services Commission shall, in a contract between
the commission and a managed care organization under Chapter 533, Government
Code, that is entered into or renewed on or after the effective date of this Act, include
the provisions required by Subsection (a), Section 533.005, Government Code, as
amended by this section.

(o) Section 533.0073, Government Code, as added by this section, applies only
to a person hired or otherwise retained as the medical director of a Medicaid managed
care plan on or after the effective date of this Act. A person hired or otherwise
retained before the effective date of this Act is governed by the law in effect
immediately before the effective date of this Act, and that law is continued in effect
for that purpose.

(p) Subsections (a) and (c), Section 533.0076, Government Code, as amended
by this section, apply only to a request for disenrollment from a Medicaid managed
care plan under Chapter 533, Government Code, made by a recipient on or after the
effective date of this Act. A request made by a recipient before that date is governed
by the law in effect on the date the request was made, and the former law is continued
in effect for that purpose.

SECTION 4. ABOLISHING STATE KIDS INSURANCE PROGRAM.
(a) Section 62.101, Health and Safety Code, is amended by adding Subsection (a-1)
to read as follows:

(a-1) A child who is the dependent of an employee of an agency of this state and
who meets the requirements of Subsection (a) may be eligible for health benefits
coverage in accordance with 42 U.S.C. Section 1397jj(b)(6) and any other applicable
law or regulations.

(b) Sections 1551.159 and 1551.312, Insurance Code, are repealed.

(c) The State Kids Insurance Program operated by the Employees Retirement
System of Texas is abolished on the effective date of this Act. The Health and Human
Services Commission shall:

(1) establish a process in cooperation with the Employees Retirement
System of Texas to facilitate the enrollment of eligible children in the child health plan
program established under Chapter 62, Health and Safety Code, on or before the date
those children are scheduled to stop receiving dependent child coverage under the
State Kids Insurance Program; and

(2) modify any applicable administrative procedures to ensure that children
described by this subsection maintain continuous health benefits coverage while
transitioning from enrollment in the State Kids Insurance Program to enrollment in the
child health plan program.

SECTION 5. PREVENTION OF CRIMINAL OR FRAUDULENT CONDUCT
BY CERTAIN FACILITIES, PROVIDERS, AND RECIPIENTS. (a) Subchapter B,
Chapter 31, Human Resources Code, is amended by adding Section 31.0326 to read
as follows:

Sec. 31.0326. VERIFICATION OF IDENTITY AND PREVENTION OF
DUPLICATE PARTICIPATION. The Health and Human Services Commission shall
use appropriate technology to:

(1) confirm the identity of applicants for benefits under the financial
assistance program; and
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(2) prevent duplicate participation in the program by a person.

(b) Chapter 33, Human Resources Code, is amended by adding Section 33.0231
to read as follows:

Sec. 33.0231. VERIFICATION OF IDENTITY AND PREVENTION OF
DUPLICATE PARTICIPATION IN SNAP. The department shall use appropriate
technology to:

(1) confirm the identity of applicants for benefits under the supplemental
nutrition assistance program; and
(2) prevent duplicate participation in the program by a person.

(¢) Section 531.109, Government Code, is amended by adding Subsection (d) to
read as follows:

(d) Absent an allegation of fraud, waste, or abuse, the commission may conduct
an annual review of claims under this section only after the commission has
completed the prior year's annual review of claims.

(d) Section 31.0325, Human Resources Code, is repealed.

SECTION 6. PROVISIONS RELATING TO CONVALESCENT AND
NURSING HOMES. (a) Section 242.033, Health and Safety Code, is amended by
amending Subsection (d) and adding Subsection (g) to read as follows:

(d) Except as provided by Subsection (f), a license is renewable every three
[ewe] years after: T

(1) an inspection, unless an inspection is not required as provided by
Section 242.047;

(2) payment of the license fee; and

(3) department approval of the report filed every three [#we] years by the
licensee.

(g) The executive commissioner by rule shall adopt a system under which an
appropriate number of licenses issued by the department under this chapter expire on
staggered dates occurring in each three-year period. If the expiration date of a license
changes as a result of this subsection, the department shall prorate the licensing fee
relating to that license as appropriate.

(b) Subsection (e-1), Section 242.159, Health and Safety Code, is amended to
read as follows:

(e-1) An institution is not required to comply with Subsections (a) and (e) until
September 1, 2014 [2642]. This subsection expires January 1, 2015 [2643].

(¢) The executive commissioner of the Health and Human Services Commission
shall adopt the rules required under Section 242.033(g), Health and Safety Code, as
added by this section, as soon as practicable after the effective date of this Act, but not
later than December 1, 2012.

SECTION 7. STREAMLINING OF AND UTILIZATION MANAGEMENT IN
MEDICAID LONG-TERM CARE WAIVER PROGRAMS. (a) Section 161.077,
Human Resources Code, as added by Chapter 759 (S.B. 705), Acts of the 81st
Legislature, Regular Session, 2009, is redesignated as Section 161.081, Human
Resources Code, and amended to read as follows:
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Sec. 161.081 [+64+07%+]. LONG-TERM CARE MEDICAID WAIVER
PROGRAMS: STREAMLINING AND UNIFORMITY. (a) In this section, "Section
1915(c) waiver program" has the meaning assigned by Section 531.001, Government
Code.

(b) The department, in consultation with the commission, shall streamline the
administration of and delivery of services through Section 1915(c) waiver
programs. In implementing this subsection, the department, subject to Subsection (c),
may consider implementing the following streamlining initiatives:

(1) reducing the number of forms used in administering the programs;

(2) revising program provider manuals and training curricula;

(3) consolidating service authorization systems;

(4) eliminating any physician signature requirements the department
considers unnecessary;

(5) standardizing individual service plan processes across the programs;

[and]
(6) if feasible:

(A) concurrently conducting program certification and billing audit and
review processes and other related audit and review processes;

(B) streamlining other billing and auditing requirements;

(C) eliminating duplicative responsibilities with respect to the
coordination and oversight of individual care plans for persons receiving waiver
services; and

(D) streamlining cost reports and other cost reporting processes; and

(7) any other initiatives that will increase efficiencies in the programs.

(c) The department shall ensure that actions taken under Subsection (b) [this
seetiorr] do not conflict with any requirements of the commission under Section
531.0218, Government Code.

(d) The department and the commission shall jointly explore the development of
uniform licensing and contracting standards that would:

(1) apply to all contracts for the delivery of Section 1915(c) waiver program
services;

(2) promote competition among providers of those program services; and

(3) integrate with other department and commission efforts to streamline
and unify the administration and delivery of the program services, including those
required by this section or Section 531.0218, Government Code.

(b) Subchapter D, Chapter 161, Human Resources Code, is amended by adding
Section 161.082 to read as follows:

Sec. 161.082. LONG-TERM CARE MEDICAID WAIVER PROGRAMS:
UTILIZATION REVIEW. (a) In this section, "Section 1915(c) waiver program" has
the meaning assigned by Section 531.001, Government Code.

(b) The department shall perform a utilization review of services in all Section
1915(c) waiver programs. The utilization review must include, at a minimum,
reviewing program recipients' levels of care and any plans of care for those recipients
that exceed service level thresholds established in the applicable waiver program
guidelines.
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SECTION 8. ELECTRONIC VISIT VERIFICATION SYSTEM FOR
MEDICAID PROGRAM. Subchapter D, Chapter 161, Human Resources Code, is
amended by adding Section 161.086 to read as follows:

Sec. 161.086. ELECTRONIC VISIT VERIFICATION SYSTEM. If it is
cost-effective, the department shall implement an electronic visit verification system
under appropriate programs administered by the department under the Medicaid
program that allows providers to electronically verify and document basic information
relating to the delivery of services, including:

(1) the provider's name;
(2) the recipient's name;
(3) the date and time the provider begins and ends the delivery of services;

and

(4) the location of service delivery.

SECTION 9. REPORT ON MEDICAID LONG-TERM CARE SERVICES.
(a) In this section:

(1) "Long-term care services" has the meaning assigned by Section 22.0011,
Human Resources Code.

(2) "Medical assistance program" means the medical assistance program
administered under Chapter 32, Human Resources Code.

(3) "Nursing facility" means a convalescent or nursing home or related
institution licensed under Chapter 242, Health and Safety Code.

(b) The Health and Human Services Commission, in cooperation with the
Department of Aging and Disability Services, shall prepare a written report regarding
individuals who receive long-term care services in nursing facilities under the medical
assistance program. The report must be based on existing data and information, and
must use that data and information to identify:

(1) the reasons medical assistance recipients of long-term care services are
placed in nursing facilities as opposed to being provided long-term care services in
home or community-based settings;

(2) the types of medical assistance services recipients residing in nursing
facilities typically receive and where and from whom those services are typically
provided;

(3) the community-based services and supports available under a Medicaid
state plan program, including the primary home care and community attendant
services programs, or under a medical assistance waiver granted in accordance with
Section 1915(c) of the federal Social Security Act (42 U.S.C. Section 1396n(c)) for
which recipients residing in nursing facilities may be eligible; and

(4) ways to expedite recipients' access to community-based services and
supports identified under Subdivision (3) of this subsection for which interest lists or
other waiting lists exist.

(c) Not later than September 1, 2012, the Health and Human Services
Commission shall submit the report described by Subsection (b) of this section,
together with the commission's recommendations, to the governor, the Legislative
Budget Board, the Senate Committee on Finance, the Senate Committee on Health
and Human Services, the House Appropriations Committee, and the House Human
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Services Committee. The recommendations must address options for expediting
access to community-based services and supports by recipients described by
Subsection (b)(3) of this section.

SECTION 10. PROVISIONS RELATING TO ASSISTED LIVING
FACILITIES. (a) Subdivision (1), Section 247.002, Health and Safety Code, is
amended to read as follows:

(1) "Assisted living facility" means an establishment that:

(A) furnishes, in one or more facilities, food and shelter to four or more
persons who are unrelated to the proprietor of the establishment;

(B) provides:

(i) personal care services; or
(i) administration of medication by a person licensed or otherwise
authorized in this state to administer the medication; [ane]

(C) may provide assistance with or supervision of the administration of
medication; and

~ (D) may provide skilled nursing services for a limited duration or to
facilitate the provision of hospice services.

(b) Section 247.004, Health and Safety Code, is amended to read as follows:

Sec. 247.004. EXEMPTIONS. This chapter does not apply to:

(1) a boarding home facility as defined by Section 254.001, as added by
Chapter 1106 (H.B. 216), Acts of the 81st Legislature, Regular Session, 2009;

(2) an establishment conducted by or for the adherents of the Church of
Christ, Scientist, for the purpose of providing facilities for the care or treatment of the
sick who depend exclusively on prayer or spiritual means for healing without the use
of any drug or material remedy if the establishment complies with local safety,
sanitary, and quarantine ordinances and regulations;

(3) a facility conducted by or for the adherents of a qualified religious
society classified as a tax-exempt organization under an Internal Revenue Service
group exemption ruling for the purpose of providing personal care services without
charge solely for the society's professed members or ministers in retirement, if the
facility complies with local safety, sanitation, and quarantine ordinances and
regulations; or

(4) a facility that provides personal care services only to persons enrolled in
a program that:

(A) is funded in whole or in part by the department and that is
monitored by the department or its designated local mental retardation authority in
accordance with standards set by the department; or

(B) is funded in whole or in part by the Department of State Health
Services and that is monitored by that department, or by its designated local mental
health authority in accordance with standards set by the department.

(c) Subsection (b), Section 247.067, Health and Safety Code, is amended to read
as follows:

(b) Unless otherwise prohibited by law, a [A] health care professional may be
employed by an assisted living facility to provide at the facility to the facility's
residents services that are authorized by this chapter and that are within the

professional's scope of practice [te—a—resident—of—an—assistedliving—facility—at—the
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faetlity]. This subsection does not authorize a facility to provide ongoing services
comparable to the services available in an institution licensed under Chapter 242. A
health care professional providing services under this subsection shall maintain
medical records of those services in accordance with the licensing, certification, or
other regulatory standards applicable to the health care professional under law.

SECTION 11. PHYSICIAN INCENTIVE PROGRAMS. (a) Subchapter B,
Chapter 531, Government Code, is amended by adding Sections 531.086 and
531.0861 to read as follows:

Sec. 531.086. STUDY REGARDING PHYSICIAN INCENTIVE PROGRAMS
TO REDUCE HOSPITAL EMERGENCY ROOM USE FOR NON-EMERGENT
CONDITIONS. (a) The commission shall conduct a study to evaluate physician
incentive programs that attempt to reduce hospital emergency room use for
non-emergent conditions by recipients under the medical assistance program. Each
physician incentive program evaluated in the study must:

(1) be administered by a health maintenance organization participating in
the STAR or STAR + PLUS Medicaid managed care program; and

(2) provide incentives to primary care providers who attempt to reduce
emergency room use for non-emergent conditions by recipients.

(b) The study conducted under Subsection (a) must evaluate:

(1) the cost-effectiveness of each component included in a physician
incentive program; and

(2) any change in statute required to implement each component within the
Medicaid fee-for-service payment model.

(c) Not later than August 31, 2013, the executive commissioner shall submit to
the governor and the Legislative Budget Board a report summarizing the findings of
the study required by this section.

(d) This section expires September 1, 2014.

Sec. 531.0861. PHYSICIAN INCENTIVE PROGRAM TO REDUCE
HOSPITAL EMERGENCY ROOM USE FOR NON-EMERGENT CONDITIONS.
(a) If cost-effective, the executive commissioner by rule shall establish a physician
incentive program designed to reduce the use of hospital emergency room services for
non-emergent conditions by recipients under the medical assistance program.

(b) In establishing the physician incentive program under Subsection (a), the
executive commissioner may include only the program components identified as
cost-effective in the study conducted under Section 531.086.

(c) If the physician incentive program includes the payment of an enhanced
reimbursement rate for routine after-hours appointments, the executive commissioner
shall implement controls to ensure that the after-hours services billed are actually
being provided outside of normal business hours.

(b) Section 32.0641, Human Resources Code, is amended to read as follows:

Sec. 32.0641. RECIPIENT ACCOUNTABILITY PROVISIONS;
COST-SHARING REQUIREMENT TO IMPROVE APPROPRIATE UTILIZATION
OF [GQS%LSHA-R}NG—FQR—GE-R:B%HJ—HJGH—GQST—ME-D{%L] SERVICES.
(@) To [H-the ve-and-te]| the
extent permitted under and in a manner that is con51stent with Title XIX Social
Security Act (42 U.S.C. Section 1396 et seq.) and any other applicable law or
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regulation or under a federal waiver or other authorization, the executive
commissioner of the Health and Human Services Commission shall adopt, after
consulting with the Medicaid and CHIP Quality-Based Payment Advisory Committee
established under Section 536.002, Government Code, cost-sharing provisions that
encourage personal accountability and appropriate utilization of health care services,
including a cost-sharing provision applicable to [reguire] a recipient who chooses to

receive a nonemergency [a—high-eest] medical service [previded] through a hospital

(b) The department may not seek a federal waiver or other authorization under
this section [Subseetion(a}] that would:
(1) prevent a Medicaid recipient who has a condition requiring emergency
medical services from receiving care through a hospital emergency room; or
(2) waive any provision under Section 1867, Social Security Act (42 U.S.C.
Section 1395dd).

SECTION 12. BILLING COORDINATION AND INFORMATION
COLLECTION. Subchapter B, Chapter 531, Government Code, is amended by
adding Section 531.024131 to read as follows:

Sec. 531.024131. EXPANSION OF BILLING COORDINATION AND

INFORMATION COLLECTION ACTIVITIES. (a) If cost-effective, the commission
may:
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(1) contract to expand all or part of the billing coordination system
established under Section 531.02413 to process claims for services provided through
other benefits programs administered by the commission or a health and human
services agency;

(2) expand any other billing coordination tools and resources used to
process claims for health care services provided through the Medicaid program to
process claims for services provided through other benefits programs administered by
the commission or a health and human services agency; and

(3) expand the scope of persons about whom information is collected under
Section 32.042, Human Resources Code, to include recipients of services provided
through other benefits programs administered by the commission or a health and
human services agency.

(b) Notwithstanding any other state law, each health and human services agency
shall provide the commission with any information necessary to allow the commission
or the commission's designee to perform the billing coordination and information
collection activities authorized by this section.

SECTION 13. TEXAS HEALTH OPPORTUNITY POOL TRUST FUND. (a)
Subsections (b), (c), and (d), Section 531.502, Government Code, are amended to read
as follows:

(b) The executive commissioner may include the following federal money in the
waiver:

(1) [eH] money provided under the disproportionate share hospitals or [an€]
upper payment limit supplemental payment program, or both [pregrams|; o

(2) money provided by the federal government in lieu of some or all of the
payments under one or both of those programs;

(3) any combination of funds authorized to be pooled by Subdivisions (1)
and (2); and

(4) any other money available for that purpose, including:

(A) federal money and money identified under Subsection (c);

(B) gifts, grants, or donations for that purpose; i

(C) local funds received by this state through intergovernmental
transfers; and

(D) if approved in the waiver, federal money obtained through the use
of certified public expenditures.

(c) The commission shall seek to optimize federal funding by:

(1) identifying health care related state and local funds and program
expenditures that, before September 1, 2011 [286%], are not being matched with
federal money; and T

(2) exploring the feasibility of:

(A) certifying or otherwise using those funds and expenditures as state
expenditures for which this state may receive federal matching money; and

(B) depositing federal matching money received as provided by
Paragraph (A) with other federal money deposited as provided by Section 531.504, or
substituting that federal matching money for federal money that otherwise would be
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received under the disproportionate share hospitals and upper payment limit
supplemental payment programs as a match for local funds received by this state
through intergovernmental transfers.

(d) The terms of a waiver approved under this section must:

(1) include safeguards to ensure that the total amount of federal money
provided under the disproportionate share hospitals or [and] upper payment limit
supplemental payment program [prestams] that is deposited as provided by Section
531.504 is, for a particular state fiscal year, at least equal to the greater of the
annualized amount provided to this state under those supplemental payment programs
during state fiscal year 2011 [200%], excluding amounts provided during that state
fiscal year that are retroactive payments, or the state fiscal years during which the
waiver is in effect; and

(2) allow for the development by this state of a methodology for allocating
money in the fund to:

(A) be used to supplement Medicaid hospital reimbursements under a
waiver that includes terms that are consistent with, or that produce revenues consistent
with, disproportionate share hospital and upper payment limit principles [effset—in

part; HHEO d-health 0 d-by-hesp

(B) reduce the number of persons in this state who do not have health
benefits coverage; and

(C) maintain and enhance the community public health infrastructure
provided by hospitals.

(b) Section 531.504, Government Code, is amended to read as follows:

Sec. 531.504. DEPOSITS TO FUND. (a) The comptroller shall deposit in the
fund:

(1) [eH] federal money provided to this state under the disproportionate
share hospitals supplemental payment program or [asd] the hospital upper payment
limit supplemental payment program, or both, other than money provided under those
programs to state-owned and operated hospitals, and all other non-supplemental
payment program federal money provided to this state that is included in the waiver
authorized by Section 531.502; and

(2) state money appropriated to the fund.

(b) The commission and comptroller may accept gifts, grants, and donations
from any source, and receive intergovernmental transfers, for purposes consistent with
this subchapter and the terms of the waiver. The comptroller shall deposit a gift, grant,
or donation made for those purposes in the fund. Any intergovernmental transfer
received, including associated federal matching funds, shall be used, if feasible, for
the purposes intended by the transferring entity and in accordance with the terms of
the waiver.

(c) Section 531.508, Government Code, is amended by adding Subsection (d) to
read as follows:

(d) Money from the fund may not be used to finance the construction,
improvement, or renovation of a building or land unless the construction,
improvement, or renovation is approved by the commission, according to rules
adopted by the executive commissioner for that purpose.

(d) Subsection (g), Section 531.502, Government Code, is repealed.
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SECTION 14. QUALITY-BASED OUTCOME AND PAYMENT
INITIATIVES. (a) Subtitle I, Title 4, Government Code, is amended by adding
Chapter 536, and Section 531.913, Government Code, is transferred to Subchapter D,
Chapter 536, Government Code, redesignated as Section 536.151, Government Code,
and amended to read as follows:

CHAPTER 536. MEDICAID AND CHILD HEALTH PLAN PROGRAMS:
QUALITY-BASED OUTCOMES AND PAYMENTS
SUBCHAPTER A. GENERAL PROVISIONS

Sec. 536.001. DEFINITIONS. In this chapter:

(1) "Advisory committee" means the Medicaid and CHIP Quality-Based
Payment Advisory Committee established under Section 536.002.

(2) "Alternative payment system" includes:

(A) a global payment system;
(B) an episode-based bundled payment system; and
(C) ablended payment system.

(3) "Blended payment system" means a system for compensating a
physician or other health care provider that includes at least one or more features of a
global payment system and an episode-based bundled payment system, but that may
also include a system under which a portion of the compensation paid to a physician
or other health care provider is based on a fee-for-service payment arrangement.

(4) "Child health plan program," "commission," "executive commissioner,"
and "health and human services agencies" have the meanings assigned by Section
531.001.

(5) "Episode-based bundled payment system" means a system for
compensating a physician or other health care provider for arranging for or providing
health care services to child health plan program enrollees or Medicaid recipients that
is based on a flat payment for all services provided in connection with a single
episode of medical care.

(6) "Exclusive provider benefit plan" means a managed care plan subject to
28 T.A.C. Part 1, Chapter 3, Subchapter KK.

(7) "Freestanding emergency medical care facility" means a facility licensed
under Chapter 254, Health and Safety Code.

(8) "Global payment system" means a system for compensating a physician
or other health care provider for arranging for or providing a defined set of covered
health care services to child health plan program enrollees or Medicaid recipients for a
specified period that is based on a predetermined payment per enrollee or recipient, as
applicable, for the specified period, without regard to the quantity of services actually
provided.

(9) "Health care provider" means any person, partnership, professional
association, corporation, facility, or institution licensed, certified, registered, or
chartered by this state to provide health care. The term includes an employee,
independent contractor, or agent of a health care provider acting in the course and
scope of the employment or contractual relationship.

(10) "Hospital" means a public or private institution licensed under Chapter
241 or 577, Health and Safety Code, including a general or special hospital as defined
by Section 241.003, Health and Safety Code.
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(11) "Managed care organization" means a person that is authorized or
otherwise permitted by law to arrange for or provide a managed care plan. The term
includes health maintenance organizations and exclusive provider organizations.

(12) "Managed care plan" means a plan, including an exclusive provider
benefit plan, under which a person undertakes to provide, arrange for, pay for, or
reimburse any part of the cost of any health care services. A part of the plan must
consist of arranging for or providing health care services as distinguished from
indemnification against the cost of those services on a prepaid basis through insurance
or otherwise. The term does not include a plan that indemnifies a person for the cost
of health care services through insurance.

(13) "Medicaid program" means the medical assistance program established
under Chapter 32, Human Resources Code.

(14) "Physician" means a person licensed to practice medicine in this state
under Subtitle B, Title 3, Occupations Code.

(15) "Potentially preventable admission" means an admission of a person to
a hospital or long-term care facility that may have reasonably been prevented with
adequate access to ambulatory care or health care coordination.

(16) "Potentially preventable ancillary service" means a health care service
provided or ordered by a physician or other health care provider to supplement or
support the evaluation or treatment of a patient, including a diagnostic test, laboratory
test, therapy service, or radiology service, that may not be reasonably necessary for
the provision of quality health care or treatment.

(17) "Potentially preventable complication” means a harmful event or
negative outcome with respect to a person, including an infection or surgical
complication, that:

(A) occurs after the person's admission to a hospital or long-term care
facility; and

(B) may have resulted from the care, lack of care, or treatment provided
during the hospital or long-term care facility stay rather than from a natural
progression of an underlying disease.

(18) "Potentially preventable event" means a potentially preventable
admission, a potentially preventable ancillary service, a potentially preventable
complication, a potentially preventable emergency room visit, a potentially
preventable readmission, or a combination of those events.

(19) "Potentially preventable emergency room visit" means treatment of a
person in a hospital emergency room or freestanding emergency medical care facility
for a condition that may not require emergency medical attention because the
condition could be, or could have been, treated or prevented by a physician or other
health care provider in a nonemergency setting.

(20) "Potentially preventable readmission" means a return hospitalization of
a person within a period specified by the commission that may have resulted from
deficiencies in the care or treatment provided to the person during a previous hospital
stay or from deficiencies in post-hospital discharge follow-up. The term does not
include a hospital readmission necessitated by the occurrence of unrelated events after
the discharge. The term includes the readmission of a person to a hospital for:
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(A) the same condition or procedure for which the person was
previously admitted,
(B) an infection or other complication resulting from care previously

provided,

(C) a condition or procedure that indicates that a surgical intervention
performed during a previous admission was unsuccessful in achieving the anticipated
outcome; or

(D) another condition or procedure of a similar nature, as determined by
the executive commissioner after consulting with the advisory committee.

(21) "Quality-based payment system" means a system for compensating a
physician or other health care provider, including an alternative payment system, that
provides incentives to the physician or other health care provider for providing
high-quality, cost-effective care and bases some portion of the payment made to the
physician or other health care provider on quality of care outcomes, which may
include the extent to which the physician or other health care provider reduces
potentially preventable events.

Sec. 536.002. MEDICAID AND CHIP QUALITY-BASED PAYMENT
ADVISORY COMMITTEE. (a) The Medicaid and CHIP Quality-Based Payment
Advisory Committee is established to advise the commission on establishing, for
purposes of the child health plan and Medicaid programs administered by the
commission or a health and human services agency:

(1) reimbursement systems used to compensate physicians or other health
care providers under those programs that reward the provision of high-quality,
cost-effective health care and quality performance and quality of care outcomes with
respect to health care services;

(2) standards and benchmarks for quality performance, quality of care
outcomes, efficiency, and accountability by managed care organizations and
physicians and other health care providers;

(3) programs and reimbursement policies that encourage high-quality,
cost-effective health care delivery models that increase appropriate provider
collaboration, promote wellness and prevention, and improve health outcomes; and

(4) outcome and process measures under Section 536.003.

(b) The executive commissioner shall appoint the members of the advisory
committee. The committee must consist of physicians and other health care providers,
representatives of health care facilities, representatives of managed care organizations,
and other stakeholders interested in health care services provided in this state,
including:

(1) at least one member who is a physician with clinical practice experience
in obstetrics and gynecology;

(2) at least one member who is a physician with clinical practice experience
in pediatrics;

(3) at least one member who is a physician with clinical practice experience
in internal medicine or family medicine;

(4) at least one member who is a physician with clinical practice experience
in geriatric medicine;
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(5) at least one member who is or who represents a health care provider that
primarily provides long-term care services;

(6) at least one member who is a consumer representative; and

(7) at least one member who is a member of the Advisory Panel on Health
Care-Associated Infections and Preventable Adverse Events who meets the
qualifications prescribed by Section 98.052(a)(4), Health and Safety Code.

(c) The executive commissioner shall appoint the presiding officer of the
advisory committee.

Sec. 536.003. DEVELOPMENT OF QUALITY-BASED OUTCOME AND
PROCESS MEASURES. (a) The commission, in consultation with the advisory
committee, shall develop quality-based outcome and process measures that promote
the provision of efficient, quality health care and that can be used in the child health
plan and Medicaid programs to implement quality-based payments for acute and
long-term care services across all delivery models and payment systems, including
fee-for-service and managed care payment systems. The commission, in developing
outcome measures under this section, must consider measures addressing potentially
preventable events.

(b) To the extent feasible, the commission shall develop outcome and process
measures:

(1) consistently across all child health plan and Medicaid program delivery
models and payment systems;

(2) in a manner that takes into account appropriate patient risk factors,
including the burden of chronic illness on a patient and the severity of a patient's
illness;

(3) that will have the greatest effect on improving quality of care and the
efficient use of services; and

(4) that are similar to outcome and process measures used in the private
sector, as appropriate.

(¢) The commission shall, to the extent feasible, align outcome and process
measures developed under this section with measures required or recommended under
reporting guidelines established by the federal Centers for Medicare and Medicaid
Services, the Agency for Healthcare Research and Quality, or another federal agency.

(d) The executive commissioner by rule may require managed care
organizations and physicians and other health care providers participating in the child
health plan and Medicaid programs to report to the commission in a format specified
by the executive commissioner information necessary to develop outcome and process
measures under this section.

(e) If the commission increases physician and other health care provider
reimbursement rates under the child health plan or Medicaid program as a result of an
increase in the amounts appropriated for the programs for a state fiscal biennium as
compared to the preceding state fiscal biennium, the commission shall, to the extent
permitted under federal law and to the extent otherwise possible considering other
relevant factors, correlate the increased reimbursement rates with the quality-based
outcome and process measures developed under this section.
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Sec. 536.004. DEVELOPMENT OF QUALITY-BASED PAYMENT
SYSTEMS. (a) Using quality-based outcome and process measures developed under
Section 536.003 and subject to this section, the commission, after consulting with the
advisory committee, shall develop quality-based payment systems for compensating a
physician or other health care provider participating in the child health plan or
Medicaid program that:

(1) align payment incentives with high-quality, cost-effective health care;

(2) reward the use of evidence-based best practices;

(3) promote the coordination of health care;

(4) encourage appropriate physician and other health care provider
collaboration;

(5) promote effective health care delivery models; and

(6) take into account the specific needs of the child health plan program
enrollee and Medicaid recipient populations.

(b) The commission shall develop quality-based payment systems in the manner
specified by this chapter. To the extent necessary, the commission shall coordinate the
timeline for the development and implementation of a payment system with the
implementation of other initiatives such as the Medicaid Information Technology
Architecture (MITA) initiative of the Center for Medicaid and State Operations, the
ICD-10 code sets initiative, or the ongoing Enterprise Data Warehouse (EDW)
planning process in order to maximize the receipt of federal funds or reduce any
administrative burden.

(¢) In developing quality-based payment systems under this chapter, the
commission shall examine and consider implementing:

(1) an alternative payment system;

(2) any existing performance-based payment system used under the
Medicare program that meets the requirements of this chapter, modified as necessary
to account for programmatic differences, if implementing the system would:

(A) reduce unnecessary administrative burdens; and
(B) align quality-based payment incentives for physicians and other
health care providers with the Medicare program; and

(3) alternative payment methodologies within the system that are used in the
Medicare program, modified as necessary to account for programmatic differences,
and that will achieve cost savings and improve quality of care in the child health plan
and Medicaid programs.

(d) In developing quality-based payment systems under this chapter, the
commission shall ensure that a managed care organization or physician or other health
care provider will not be rewarded by the system for withholding or delaying the
provision of medically necessary care.

(e) The commission may modify a quality-based payment system developed
under this chapter to account for programmatic differences between the child health
plan and Medicaid programs and delivery systems under those programs.
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Sec. 536.005. CONVERSION OF PAYMENT METHODOLOGY. (a) To the
extent possible, the commission shall convert hospital reimbursement systems under
the child health plan and Medicaid programs to a diagnosis-related groups (DRG)
methodology that will allow the commission to more accurately classify specific
patient populations and account for severity of patient illness and mortality risk.

(b) Subsection (a) does not authorize the commission to direct a managed care
organization to compensate physicians and other health care providers providing
services under the organization's managed care plan based on a diagnosis-related
groups (DRG) methodology.

Sec. 536.006. TRANSPARENCY. The commission and the advisory committee
shall:

(1) ensure transparency in the development and establishment of:

(A) quality-based payment and reimbursement systems under Section
536.004 and Subchapters B, C, and D, including the development of outcome and
process measures under Section 536.003; and

(B) quality-based payment initiatives under Subchapter E, including the
development of quality of care and cost-efficiency benchmarks under Section
536.204(a) and efficiency performance standards under Section 536.204(b);

(2) develop guidelines establishing procedures for providing notice and
information to, and receiving input from, managed care organizations, health care
providers, including physicians and experts in the various medical specialty fields,
and other stakeholders, as appropriate, for purposes of developing and establishing the
quality-based payment and reimbursement systems and initiatives described under
Subdivision (1); and

(3) in developing and establishing the quality-based payment and
reimbursement systems and initiatives described under Subdivision (1), consider that
as the performance of a managed care organization or physician or other health care
provider improves with respect to an outcome or process measure, quality of care and
cost-efficiency benchmark, or efficiency performance standard, as applicable, there
will be a diminishing rate of improved performance over time.

Sec. 536.007. PERIODIC EVALUATION. (a) At least once each two-year
period, the commission shall evaluate the outcomes and cost-effectiveness of any
quality-based payment system or other payment initiative implemented under this
chapter.

(b) The commission shall:

(1) present the results of its evaluation under Subsection (a) to the advisory
committee for the committee's input and recommendations; and

(2) provide a process by which managed care organizations and physicians
and other health care providers may comment and provide input into the committee's
recommendations under Subdivision (1).

Sec. 536.008. ANNUAL REPORT. (a) The commission shall submit an annual
report to the legislature regarding:

(1) the quality-based outcome and process measures developed under
Section 536.003; and

(2) the progress of the implementation of quality-based payment systems
and other payment initiatives implemented under this chapter.
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(b) The commission shall report outcome and process measures under
Subsection (a)(1) by health care service region and service delivery model.

[Sections 536.009-536.050 reserved for expansion|
SUBCHAPTER B. QUALITY-BASED PAYMENTS RELATING TO MANAGED
CARE ORGANIZATIONS

Sec. 536.051. DEVELOPMENT OF QUALITY-BASED PREMIUM
PAYMENTS; PERFORMANCE REPORTING. (a) Subject to Section
1903(m)(2)(A), Social Security Act (42 U.S.C. Section 1396b(m)(2)(A)), and other
applicable federal law, the commission shall base a percentage of the premiums paid
to a managed care organization participating in the child health plan or Medicaid
program on the organization's performance with respect to outcome and process
measures developed under Section 536.003, including outcome measures addressing
potentially preventable events.

(b) The commission shall make available information relating to the
performance of a managed care organization with respect to outcome and process
measures under this subchapter to child health plan program enrollees and Medicaid
recipients before those enrollees and recipients choose their managed care plans.

Sec. 536.052. PAYMENT AND CONTRACT AWARD INCENTIVES FOR
MANAGED CARE ORGANIZATIONS. (a) The commission may allow a managed
care organization participating in the child health plan or Medicaid program increased
flexibility to implement quality initiatives in a managed care plan offered by the
organization, including flexibility with respect to financial arrangements, in order to:

(1) achieve high-quality, cost-effective health care;
(2) increase the use of high-quality, cost-effective delivery models; and
(3) reduce potentially preventable events.

(b) The commission, after consulting with the advisory committee, shall develop
quality of care and cost-efficiency benchmarks, including benchmarks based on a
managed care organization's performance with respect to reducing potentially
preventable events and containing the growth rate of health care costs.

(c) The commission may include in a contract between a managed care

organization and the commission financial incentives that are based on the
organization's successful implementation of quality initiatives under Subsection (a) or
success in achieving quality of care and cost-efficiency benchmarks under Subsection
(b).
" (d) In awarding contracts to managed care organizations under the child health
plan and Medicaid programs, the commission shall, in addition to considerations
under Section 533.003 of this code and Section 62.155, Health and Safety Code, give
preference to an organization that offers a managed care plan that successfully
implements quality initiatives under Subsection (a) as determined by the commission
based on data or other evidence provided by the organization or meets quality of care
and cost-efficiency benchmarks under Subsection (b).

(e) The commission may implement financial incentives under this section only
if implementing the incentives would be cost-effective.

[Sections 536.053-536.100 reserved for expansion]
SUBCHAPTER C. QUALITY-BASED HEALTH HOME PAYMENT SYSTEMS
Sec. 536.101. DEFINITIONS. In this subchapter:
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(1) "Health home" means a primary care provider practice or, if appropriate,
a specialty care provider practice, incorporating several features, including
comprehensive care coordination, family-centered care, and data management, that
are focused on improving outcome-based quality of care and increasing patient and
provider satisfaction under the child health plan and Medicaid programs.

(2) "Participating enrollee" means a child health plan program enrollee or
Medicaid recipient who has a health home.

Sec. 536.102. QUALITY-BASED HEALTH HOME PAYMENTS. (a) Subject
to this subchapter, the commission, after consulting with the advisory committee, may
develop and implement quality-based payment systems for health homes designed to
improve quality of care and reduce the provision of unnecessary medical services. A
quality-based payment system developed under this section must:

(1) base payments made to a participating enrollee's health home on quality
and efficiency measures that may include measurable wellness and prevention criteria
and use of evidence-based best practices, sharing a portion of any realized cost
savings achieved by the health home, and ensuring quality of care outcomes,
including a reduction in potentially preventable events; and

(2) allow for the examination of measurable wellness and prevention
criteria, use of evidence-based best practices, and quality of care outcomes based on
the type of primary or specialty care provider practice.

(b) The commission may develop a quality-based payment system for health
homes under this subchapter only if implementing the system would be feasible and
cost-effective.

Sec. 536.103. PROVIDER ELIGIBILITY. To be eligible to receive
reimbursement under a quality-based payment system under this subchapter, a health
home provider must:

(1) provide participating enrollees, directly or indirectly, with access to
health care services outside of regular business hours;

(2) educate participating enrollees about the availability of health care
services outside of regular business hours; and

(3) provide evidence satisfactory to the commission that the provider meets
the requirement of Subdivision (1).

[Sections 536.104-536.150 reserved for expansion]
SUBCHAPTER D. QUALITY-BASED HOSPITAL REIMBURSEMENT SYSTEM

Sec. 536.151 [53+943]. COLLECTION AND REPORTING OF CERTAIN

[HOSPIFAL—HEALTH] INFORMATION [EXEHANGE]. (a) [ i

5
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[] The executive commissioner shall adopt rules for identifying potentially
preventable readmissions of child health plan program enrollees and Medicaid

recipients and potentially preventable complications experienced by child health plan
program enrollees and Medicaid recipients. The [ard—the] commission shall collect
[exehange] data from [with] hospitals on present-on-admission indicators for purposes
of this section.

(b) [€e}] The commission shall establish a [health—information—exechanse]
program to provide a [exeharge] confidential report to [infermatien—with] each
hospital in this state that participates in the child health plan or Medicaid program
regarding the hospital's performance with respect to potentially preventable
readmissions and potentially preventable complications. To the extent possible, a
report provided under this section should include potentially preventable readmissions
and potentially preventable complications information across all child health plan and
Medicaid program payment systems. A hospital shall distribute the information
contained in the report [reeeivedFromthe-eemmission] to physicians and other health
care providers providing services at the hospital.

(c) A report provided to a hospital under this section is confidential and is not
subject to Chapter 552.

Sec. 536.152. REIMBURSEMENT ADJUSTMENTS. (a) Subject to
Subsection (b), using the data collected under Section 536.151 and the
diagnosis-related groups (DRG) methodology implemented under Section 536.005,
the commission, after consulting with the advisory committee, shall to the extent
feasible adjust child health plan and Medicaid reimbursements to hospitals, including
payments made under the disproportionate share hospitals and upper payment limit
supplemental payment programs, in a manner that may reward or penalize a hospital
based on the hospital's performance with respect to exceeding, or failing to achieve,
outcome and process measures developed under Section 536.003 that address the rates
of potentially preventable readmissions and potentially preventable complications.

(b) The commission must provide the report required under Section 536.151(b)
to a hospital at least one year before the commission adjusts child health plan and
Medicaid reimbursements to the hospital under this section.

[Sections 536.153-536.200 reserved for expansion]
SUBCHAPTER E. QUALITY-BASED PAYMENT INITIATIVES

Sec. 536.201. DEFINITION. In this subchapter, "payment initiative" means a
quality-based payment initiative established under this subchapter.

Sec. 536.202. PAYMENT INITIATIVES; DETERMINATION OF BENEFIT
TO STATE. (a) The commission shall, after consulting with the advisory committee,
establish payment initiatives to test the effectiveness of quality-based payment
systems, alternative payment methodologies, and high-quality, cost-effective health
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care delivery models that provide incentives to physicians and other health care
providers to develop health care interventions for child health plan program enrollees
or Medicaid recipients, or both, that will:

(1) improve the quality of health care provided to the enrollees or recipients;

(2) reduce potentially preventable events;

(3) promote prevention and wellness;

(4) increase the use of evidence-based best practices;

(5) increase appropriate physician and other health care provider
collaboration; and

(6) contain costs.

(b) The commission shall:

(1) establish a process by which managed care organizations and physicians
and other health care providers may submit proposals for payment initiatives
described by Subsection (a); and

(2) determine whether it is feasible and cost-effective to implement one or
more of the proposed payment initiatives.

Sec. 536.203. PURPOSE AND IMPLEMENTATION OF PAYMENT
INITIATIVES. (a) If the commission determines under Section 536.202 that
implementation of one or more payment initiatives is feasible and cost-effective for
this state, the commission shall establish one or more payment initiatives as provided
by this subchapter.

(b) The commission shall administer any payment initiative established under
this subchapter. The executive commissioner may adopt rules, plans, and procedures
and enter into contracts and other agreements as the executive commissioner
considers appropriate and necessary to administer this subchapter.

(c) The commission may limit a payment initiative to:

(1) one or more regions in this state;

(2) one or more organized networks of physicians and other health care
providers; or

(3) specified types of services provided under the child health plan or
Medicaid program, or specified types of enrollees or recipients under those programs.

(d) A payment initiative implemented under this subchapter must be operated
for at least one calendar year.

Sec. 536.204. STANDARDS; PROTOCOLS. (a) The executive commissioner
shall:

(1) consult with the advisory committee to develop quality of care and
cost-efficiency benchmarks and measurable goals that a payment initiative must meet
to ensure high-quality and cost-effective health care services and healthy outcomes;
and

(2) approve benchmarks and goals developed as provided by Subdivision

@.

(b) In addition to the benchmarks and goals under Subsection (a), the executive
commissioner may approve efficiency performance standards that may include the
sharing of realized cost savings with physicians and other health care providers who

provide health care services that exceed the efficiency performance standards. The




4680 82nd Legislature — Regular Session 70th Day

efficiency performance standards may not create any financial incentive for or involve
making a payment to a physician or other health care provider that directly or
indirectly induces the limitation of medically necessary services.

Sec. 536.205. PAYMENT RATES UNDER PAYMENT INITIATIVES. The
executive commissioner may contract with appropriate entities, including qualified
actuaries, to assist in determining appropriate payment rates for a payment initiative
implemented under this subchapter.

(b) The Health and Human Services Commission shall convert the hospital
reimbursement systems used under the child health plan program under Chapter 62,
Health and Safety Code, and medical assistance program under Chapter 32, Human
Resources Code, to the diagnosis-related groups (DRG) methodology to the extent
possible as required by Section 536.005, Government Code, as added by this section,
as soon as practicable after the effective date of this Act, but not later than:

(1) September 1, 2013, for reimbursements paid to children's hospitals; and
(2) September 1, 2012, for reimbursements paid to other hospitals under
those programs.

(¢) Not later than September 1, 2012, the Health and Human Services
Commission shall begin providing performance reports to hospitals regarding the
hospitals' performances with respect to potentially preventable complications as
required by Section 536.151, Government Code, as designated and amended by this
section.

(d) Subject to Section 536.004(b), Government Code, as added by this section,
the Health and Human Services Commission shall begin making adjustments to child
health plan and Medicaid reimbursements to hospitals as required by Section 536.152,
Government Code, as added by this section:

(1) not later than September 1, 2012, based on the hospitals' performances
with respect to reducing potentially preventable readmissions; and

(2) not later than September 1, 2013, based on the hospitals' performances
with respect to reducing potentially preventable complications.

SECTION 15. LONG-TERM CARE PAYMENT INCENTIVE INITIATIVES.
(a) The heading to Section 531.912, Government Code, is amended to read as
follows:

Sec. 531.912. COMMON PERFORMANCE MEASUREMENTS AND
PAY-FOR-PERFORMANCE INCENTIVES FOR [
INEORMAHONEXCHANGEWITH] CERTAIN NURSING FACILITIES.

(b) Subsections (b), (c), and (f), Section 531.912, Government Code, are
amended to read as follows:

(b) If feasible, the executive commissioner by rule may [shal] establish an
incentive payment program for [a-guality-of-eare-health-information-exchange-with|
nursmg facilities that choose to part1c1pate The [#r&] program must be designed to
improve the quality of care and services provided to medical assistance recipients.
Subject to Subsection (f), the program may provide incentive payments in accordance
with this section to encourage facilities to participate in the program.

(c) In establishing an incentive payment [a—euality—of-eare—health-information

exehange] program under this section, the executive commissioner shall, subject to

Subsection (d), adopt common [exchange—information—with—partieipating—nursing
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faetlitiesregarding] performance measures to be used in evaluating nursing facilities
that are related to structure, process, and outcomes that positively correlate to nursing
facility quality and improvement. The common performance measures:

(1) must be:

(A) recognized by the executive commissioner as valid indicators of the
overall quality of care received by medical assistance recipients; and

(B) designed to encourage and reward evidence-based practices among
nursing facilities; and

(2) may include measures of:

(A) quality of care, as determined by clinical performance ratings
published by the federal Centers for Medicare and Medicaid Services, the Agency for
Healthcare Research and Quality, or another federal agency [}ife];

(B) direct-care staff retention and turnover;

(C) recipient satisfaction, including the satisfaction of recipients who
are short-term and long-term residents of facilities, and family satisfaction, as
determined by the Nursing Home Consumer Assessment of Health Providers and
Systems survey relied upon by the federal Centers for Medicare and Medicaid
Services;

(D) employee satisfaction and engagement;

(E) the incidence of preventable acute care emergency room services
use;

(F) regulatory compliance;

(G) level of person-centered care; and

(H) direct-care staff training, including a facility's [level-ef-eceupaney
er-effaetity] utilization of independent distance learning programs for the continuous
training of direct-care staff.

(f) The commission may make incentive payments under the program only if
money is [speetfieatly] appropriated for that purpose.

(c) The Department of Aging and Disability Services shall conduct a study to
evaluate the feasibility of expanding any incentive payment program established for
nursing facilities under Section 531.912, Government Code, as amended by this
section, by providing incentive payments for the following types of providers of
long-term care services, as defined by Section 22.0011, Human Resources Code,
under the medical assistance program:

(1) intermediate care facilities for persons with mental retardation licensed
under Chapter 252, Health and Safety Code; and

(2) providers of home and community-based services, as described by 42
U.S.C. Section 1396n(c), who are licensed or otherwise authorized to provide those
services in this state.

(d) Not later than September 1, 2012, the Department of Aging and Disability
Services shall submit to the legislature a written report containing the findings of the
study conducted under Subsection (c¢) of this section and the department's
recommendations.
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SECTION 16. USE OF TRAUMA AND EMERGENCY MEDICAL
SERVICES ACCOUNT TO FUND MEDICAID. Section 780.004, Health and Safety
Code, is amended by amending Subsection (a) and adding Subsection (j) to read as
follows:

(a) The commissioner:

(1) [5] with advice and counsel from the chairpersons of the trauma service
area regional advisory councils, shall use money appropriated from the account
established under this chapter to fund designated trauma facilities, county and regional
emergency medical services, and trauma care systems in accordance with this section;
and
T (2) after consulting with the executive commissioner of the Health and
Human Services Commission, may transfer to an account in the general revenue fund
money appropriated from the account established under this chapter to maximize the
receipt of federal funds under the medical assistance program established under
Chapter 32, Human Resources Code, and to fund provider reimbursement payments
as provided by Subsection (j).

(j) Money in the account described by Subsection (a)(2) may be appropriated
only to the Health and Human Services Commission to fund provider reimbursement
payments under the medical assistance program established under Chapter 32, Human
Resources Code, including reimbursement enhancements to the statewide dollar
amount (SDA) rate used to reimburse designated trauma hospitals under the program.

SECTION 17. COMMUNICATIONS REGARDING PRESCRIPTION DRUG
BENEFITS. Subchapter B, Chapter 531, Government Code, is amended by adding
Section 531.0697 to read as follows:

Sec. 531.0697. PRIOR APPROVAL AND PROVIDER ACCESS TO
CERTAIN COMMUNICATIONS WITH CERTAIN RECIPIENTS. (a) This section
applies to:

(1) the vendor drug program for the Medicaid and child health plan
programs;

(2) the kidney health care program;

(3) the children with special health care needs program; and

(4) any other state program administered by the commission that provides
prescription drug benefits.

(b) A managed care organization, including a health maintenance organization,
or a pharmacy benefit manager, that administers claims for prescription drug benefits
under a program to which this section applies shall, at least 10 days before the date the
organization or pharmacy benefit manager intends to deliver a communication to
recipients collectively under a program:

(1) submit a copy of the communication to the commission for approval;

and
T (2) if applicable, allow the pharmacy providers of recipients who are to
receive the communication access to the communication.

SECTION 18. REIMBURSEMENT FOR INDIGENT HEALTH CARE
SERVICES. (a) Subchapter A, Chapter 61, Health and Safety Code, is amended by
adding Section 61.012 to read as follows:




Saturday, May 28, 2011 SENATE JOURNAL 4683

Sec. 61.012. REIMBURSEMENT FOR SERVICES. (a) In this section,
"sponsored alien" means a person who has been lawfully admitted to the United States
for permanent residence under the Immigration and Nationality Act (8 U.S.C. Section
1101 et seq.) and who, as a condition of admission, was sponsored by a person who
executed an affidavit of support on behalf of the person.

(b) A public hospital or hospital district that provides health care services to a
sponsored alien under this chapter may recover from a person who executed an
affidavit of support on behalf of the alien the costs of the health care services provided
to the alien.

(c) A public hospital or hospital district described by Subsection (b) must notify
a sponsored alien and a person who executed an affidavit of support on behalf of the
alien, at the time the alien applies for health care services, that a person who executed
an affidavit of support on behalf of a sponsored alien is liable for the cost of health
care services provided to the alien.

(b) Section 61.012, Health and Safety Code, as added by this section, applies
only to health care services provided by a public hospital or hospital district on or
after the effective date of this Act.

SECTION 19. PROVISIONS RELATING TO CERTAIN IMMIGRANTS
APPLYING FOR OR RECEIVING CERTAIN PUBLIC BENEFITS. Subchapter B,
Chapter 531, Government Code, is amended by adding Sections 531.024181 and
531.024182 to read as follows:

Sec. 531.024181. VERIFICATION OF IMMIGRATION STATUS OF
APPLICANTS FOR CERTAIN BENEFITS WHO ARE QUALIFIED ALIENS. (a)
This section applies only with respect to the following benefits programs:

(1) the child health plan program under Chapter 62, Health and Safety

Code;

(2) the financial assistance program under Chapter 31, Human Resources

Code;

(3) the medical assistance program under Chapter 32, Human Resources
Code; and

(4) the nutritional assistance program under Chapter 33, Human Resources

Code.
~ (b) If, at the time of application for benefits under a program to which this
section applies, a person states that the person is a qualified alien, as that term is
defined by 8 U.S.C. Section 1641(b), the commission shall, to the extent allowed by
federal law, verify information regarding the immigration status of the person using an
automated system or systems where available.

(c) The executive commissioner shall adopt rules necessary to implement this
section.

(d) Nothing in this section adds to or changes the eligibility requirements for any
of the benefits programs to which this section applies.

Sec. 531.024182. VERIFICATION OF SPONSORSHIP INFORMATION FOR
CERTAIN BENEFITS RECIPIENTS; REIMBURSEMENT. (a) In this section,
"sponsored alien" means a person who has been lawfully admitted to the United States
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for permanent residence under the Immigration and Nationality Act (8 U.S.C. Section
1101 et seq.) and who, as a condition of admission, was sponsored by a person who
executed an affidavit of support on behalf of the person.

(b) If, at the time of application for benefits, a person stated that the person is a
sponsored alien, the commission may, to the extent allowed by federal law, verify
information relating to the sponsorship, using an automated system or systems where
available, after the person is determined eligible for and begins receiving benefits
under any of the following benefits programs:

(1) the child health plan program under Chapter 62, Health and Safety

Code;

(2) the financial assistance program under Chapter 31, Human Resources

Code;

(3) the medical assistance program under Chapter 32, Human Resources
Code; or

(4) the nutritional assistance program under Chapter 33, Human Resources

Code.

" (c) If the commission verifies that a person who receives benefits under a
program listed in Subsection (b) is a sponsored alien, the commission may seek
reimbursement from the person's sponsor for benefits provided to the person under
those programs to the extent allowed by federal law, provided the commission
determines that seeking reimbursement is cost-effective.

(d) If, at the time a person applies for benefits under a program listed in
Subsection (b), the person states that the person is a sponsored alien, the commission
shall make a reasonable effort to notify the person that the commission may seek
reimbursement from the person's sponsor for any benefits the person receives under
those programs.

(e) The executive commissioner shall adopt rules necessary to implement this
section, including rules that specify the most cost-effective procedures by which the
commission may seek reimbursement under Subsection (c).

(f) Nothing in this section adds to or changes the eligibility requirements for any
of the benefits programs listed in Subsection (b).

SECTION 20. ELECTRONIC SUBMISSION OF CLAIMS FOR MEDICAL
ASSISTANCE REIMBURSEMENT FOR DURABLE MEDICAL EQUIPMENT
AND SUPPLIES. Subchapter B, Chapter 32, Human Resources Code, is amended by
adding Section 32.0314 to read as follows:

Sec. 32.0314. REIMBURSEMENT FOR DURABLE MEDICAL
EQUIPMENT AND SUPPLIES. The executive commissioner of the Health and
Human Services Commission shall adopt rules requiring the electronic submission of
any claim for reimbursement for durable medical equipment and supplies under the
medical assistance program.

SECTION 21. GRANTS FOR FAMILY PLANNING SERVICE PROVIDERS.
(a) Subchapter A, Chapter 531, Government Code, is amended by adding Section
531.0025 to read as follows:
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Sec. 531.0025. RESTRICTIONS ON AWARDS TO FAMILY PLANNING
SERVICE PROVIDERS. (a) Notwithstanding any other law, money appropriated to
the Department of State Health Services for the purpose of providing family planning
services must be awarded:

(1) to eligible entities in the following order of descending priority:
(A) public entities that provide family planning services, including
state, county, and local community health clinics;
(B) nonpublic entities that provide comprehensive primary and
preventive care services in addition to family planning services; and
(C) nonpublic entities that provide family planning services but do not
provide comprehensive primary and preventive care services; or
(2) as otherwise directed by the legislature in the General Appropriations

Act.

o (b) Notwithstanding Subsection (a), the Department of State Health Services
may award money to eligible entities in medically underserved areas of the state out
of the order of priority required by that subsection.

(b) Section 32.024, Human Resources Code, is amended by adding Subsection
(c-1) to read as follows:

(c-1) The department shall ensure that money spent for purposes of the
demonstration project for women's health care services under former Section 32.0248,
Human Resources Code, or a similar successor program is not used to perform or
promote elective abortions, or to contract with entities that perform or promote
elective abortions or affiliate with entities that perform or promote elective abortions.

SECTION 22. FEDERAL AUTHORIZATION. If before implementing any
provision of this Act a state agency determines that a waiver or authorization from a
federal agency is necessary for implementation of that provision, the agency affected
by the provision shall request the waiver or authorization and may delay
implementing that provision until the waiver or authorization is granted.

SECTION 23. EFFECTIVE DATE. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 23 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1010

Senator Huffman submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate
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Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 1010 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

HUFFMAN WORKMAN
HEGAR CARTER
PATRICK GALLEGO
NELSON LUCIO
WHITMIRE MADDEN
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to providing a victim, guardian of a victim, or close relative of a deceased
victim with notice of a plea bargain agreement in certain criminal cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsections (a) and (e), Article 26.13, Code of Criminal
Procedure, are amended to read as follows:

(a) Prior to accepting a plea of guilty or a plea of nolo contendere, the court shall
admonish the defendant of:

(1) the range of the punishment attached to the offense;

(2) the fact that the recommendation of the prosecuting attorney as to
punishment is not binding on the court. Provided that the court shall inquire as to the
existence of a [any| plea bargain agreement [bargainingagreements| between the state
and the defendant and, if [#a—the-eventthatsuch] an agreement exists, the court shall
inform the defendant whether it will follow or reject the [saeh] agreement in open
court and before any finding on the plea. Should the court reject the [any—sueh]
agreement, the defendant shall be permitted to withdraw the defendant's [his] plea of
guilty or nolo contendere;

(3) the fact that if the punishment assessed does not exceed the punishment
recommended by the prosecutor and agreed to by the defendant and the defendant's
[kis] attorney, the trial court must give its permission to the defendant before the
defendant [ke] may prosecute an appeal on any matter in the case except for those
matters raised by written motions filed prior to trial;

(4) the fact that if the defendant is not a citizen of the United States of
America, a plea of guilty or nolo contendere for the offense charged may result in
deportation, the exclusion from admission to this country, or the denial of
naturalization under federal law; and

(5) the fact that the defendant will be required to meet the registration
requirements of Chapter 62, if the defendant is convicted of or placed on deferred
adjudication for an offense for which a person is subject to registration under that
chapter.
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(e) Before accepting a plea of guilty or a plea of nolo contendere, the court shall,
as applicable in the case: i

(1) inquire as to whether a victim impact statement has been returned to the
attorney representing the state and ask for a copy of the statement if one has been
returned; and

(2) inquire as to whether the attorney representing the state has given notice
of the existence and terms of any plea bargain agreement to the victim, guardian of a
victim, or close relative of a deceased victim, as those terms are defined by Article
56.01.

SECTION 2. Article 56.08, Code of Criminal Procedure, is amended by
amending Subsections (b) and (e) and adding Subsection (b-1) to read as follows:

(b) If requested by the victim, the attorney representing the state, as far as
reasonably practical, shall give to the victim notice of any scheduled court
proceedings, changes in that schedule and the ﬁhng ofa request for continuance of a
trial setting[-and-a a 5

(b-1) The attorney representlng the state, as far as reasonably practical, shall
give to the victim, guardian of a victim, or close relative of a deceased victim notice of
the existence and terms of any plea bargain agreement to be presented to the court.

(e) The brief general statement describing the plea bargaining stage in a criminal
trial required by Subsection (a)(1) shall include a statement that:

(1) the victim impact statement provided by the victim, guardian of a
victim, or close relative of a deceased victim will be considered by the attorney
representing the state in entering into the plea bargain agreement; and

(2) the judge before accepting the plea bargain agreement is required under
Article [Seettort] 26.13(e) to ask:

(A) whether a victim impact statement has been returned to the
attorney; [and]

(B) if a victim impact statement has been returned, for a copy of the
statement; and

(C) whether the attorney representing the state has given the victim,
guardian of a victim, or close relative of a deceased victim notice of the existence and
terms of the plea bargain agreement.

SECTION 3. (a) The change in law made by this Act applies only to a plea
bargain agreement that is presented to a court on or after the effective date of this Act.

(b) A plea bargain agreement that is presented to a court before the effective date
of this Act is covered by the law in effect when the agreement was presented, and the
former law is continued in effect for that purpose.

SECTION 4. This Act takes effect September 1, 2011.

The corrected Conference Committee Report on SB 1010 was filed with the
Secretary of the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 694

Senator West submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011
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Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 694 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

WEST W. SMITH
DUNCAN COOK
FRASER DUTTON
HARRIS FLETCHER
URESTI
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the regulation of metal recycling entities; providing penalties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Subdivision (10), Section 1956.001, Occupations Code, is
amended to read as follows:
(10) "Regulated metal" means:

(A) manhole covers;

(B) guardrails;

(C) metal cylinders designed to contain compressed air, oxygen, gases,
or liquids;

(D) beer kegs made from metal other than aluminum;

(E) historical markers or cemetery vases, receptacles, or memorials
made from metal other than aluminum;

(F) unused rebar;

(G) street signs;

(H) drain gates;

(I) safes;

(J) communication, transmission, and service wire or cable;

(K) condensing or evaporator coils for central heating or air
conditioning units;

(L) utility structures, including the fixtures and hardware;

(M) aluminum or stainless steel containers designed to hold propane for
fueling forklifts; [an€]

(N) metal railroad equipment, including tie plates, signal houses,
control boxes, signs, signals, traffic devices, traffic control devices, traffic control
signals, switch plates, e-clips, and rail tie functions;

(O) catalytic converters not attached to a vehicle;

(P) fire hydrants;
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(Q) metal bleachers or other seating facilities used in recreational areas
or sporting arenas;

(R) any metal item clearly and conspicuously marked with any form of
the name, initials, or logo of a governmental entity, utility, cemetery, or railroad;

(S) insulated utility, communications, or electrical wire that has been
burned in whole or in part to remove the insulation;

(T) backflow valves; and

(U) metal in the form of commonly recognized products of the
industrial metals recycling process, including bales, briquettes, billets, sows, ingots,
pucks, and chopped or shredded metals.

SECTION 2. The heading to Section 1956.003, Occupations Code, is amended
to read as follows:

Sec. 1956.003. LOCAL LAW; CRIMINAL PENALTY.

SECTION 3. Section 1956.003, Occupations Code, is amended by adding
Subsections (a-1), (a-2), (), (f-1), (f-2), and (g) to read as follows:

(a-1) A county, municipality, or other political subdivision may require the
record of purchase described under Section 1956.033 to contain a clear and legible
thumbprint of a seller of regulated material.

(a-2) A county, municipality, or other political subdivision that, as authorized
under Subsection (a), requires a metal recycling entity to report to the county,
municipality, or political subdivision information relating to a sale of regulated
material shall:

(1) include in any contract entered into by the county, municipality, or
political subdivision relating to the reporting of the information a provision that:

(A) requires any contractor, subcontractor, or third party that has access
to, comes into possession of, or otherwise obtains information relating to a sale of
regulated material to maintain the confidentiality of all information received,
including the name of the seller, the price paid for a purchase of regulated material,
and the quantity of regulated material purchased; and

(B) allows the county, municipality, or political subdivision to terminate
the contract of any contractor, subcontractor, or third party that violates the
confidentiality provision required by Paragraph (A); and

(2) investigate a complaint alleging that a contractor, subcontractor, or third
party has failed to maintain the confidentiality of information relating to a sale of
regulated material.

(f) A person commits an offense if the person owns or operates a metal recycling
entity and does not hold a license or permit required by a county, municipality, or
other political subdivision as authorized under Subsection (b). An offense under this
subsection is a Class B misdemeanor unless it is shown on the trial of the offense that
the person has been previously convicted under this subsection, in which event the
offense is a Class A misdemeanor.

(f-1) It is an exception to the application of Subsection (f) that:

(1) the person held a license or permit issued by the appropriate county,
municipality, or other political subdivision at one point during the 12-month period
preceding the date of the alleged offense; and
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(2) the person obtains or submits an application for the appropriate license
or permit not later than the 15th day after the date the person receives notice from the
appropriate county, municipality, or other political subdivision informing the person
that the metal recycling entity is operating without the required license or permit.

(f-2) This subsection and Subsection (f-1) expire March 1, 2013.

(g) Notwithstanding any other law, a county, municipality, or other political
subdivision must provide a minimum 30-day notice followed by a public hearing prior
to enacting a prohibition on the sale or use of a recyclable product.

SECTION 4. Subchapter A, Chapter 1956, Occupations Code, is amended by
adding Section 1956.004 to read as follows:

Sec. 1956.004. CIVIL PENALTY. (a) A person who owns or operates a metal
recycling entity and does not hold a license or permit required by a county,
municipality, or other political subdivision as authorized under Section 1956.003(b) is
subject to a civil penalty of not more than $1,000 for each violation. In determining
the amount of the civil penalty, the court shall consider:

(1) any other violations by the person; and

(2) the amount necessary to deter future violations.

(b) A district attorney, county attorney, or municipal attorney may institute an
action to collect the civil penalty provided by this section.

(c) Each day a violation occurs or continues to occur is a separate violation.

(d) The district attorney, county attorney, or municipal attorney may recover
reasonable expenses incurred in obtaining a civil penalty under this section, including
court costs, reasonable attorney's fees, investigative costs, witness fees, and
deposition expenses.

(e) Itis an exception to the application of this section that:

(1) the person held a license or permit issued by the appropriate county,
municipality, or other political subdivision at one point during the 12-month period
preceding the date of the alleged violation; and

(2) the person obtains or submits an application for the appropriate license
or permit not later than the 15th day after the date the person receives notice from the
appropriate county, municipality, or other political subdivision informing the person
that the metal recycling entity is operating without the required license or permit.

(f) This subsection and Subsection (e) expire March 1, 2013.

SECTION 5. Section 1956.015, Occupations Code, is amended by amending
Subsection (d) and adding Subsections (e) and (f) to read as follows:

(d) Information provided under this section is not subject to disclosure under
Chapter 552, Government Code. The department may use information provided
under this section for law enforcement purposes. Except as provided by this
subsection, the department shall maintain the confidentiality of all information
provided under this section, including the name of the seller, the price paid for a
purchase of regulated material, and the quantity of regulated material purchased [thet
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(e) The department may enter into contracts relating to the operation of the
statewide electronic reporting system established by this section. A contract under
this subsection must:

(1) require that any contractor, subcontractor, or third party that has access
to, comes into possession of, or otherwise obtains information provided under this
section maintain the confidentiality of all information provided under this section,
including the name of the seller, the price paid for a purchase of regulated material,
and the quantity of regulated material purchased; and

(2) provide that the department may terminate the contract of any
contractor, subcontractor, or third party that violates the confidentiality provision
required by Subdivision (1).

(f) The department shall investigate a complaint alleging that a contractor,
subcontractor, or third party has failed to maintain the confidentiality of information
relating to a sale of regulated material.

SECTION 6. Subchapter A-1, Chapter 1956, Occupations Code, is amended by
adding Sections 1956.016 and 1956.017 to read as follows:

Sec. 1956.016. REGISTRATION DATABASE. The department shall make
available on its Internet website a publicly accessible list of all registered metal
recycling entities. The list must contain the following for each registered metal
recycling entity:

(1) the entity's name;

(2) the entity's physical address; and

(3) the name of and contact information for a representative of the entity.

Sec. 1956.017. ADVISORY COMMITTEE. (a) The department shall establish
an advisory committee to advise the department on matters related to the department's
regulation of metal recycling entities under this chapter.

(b) The advisory committee consists of 12 members appointed by the director as
follows:

(1) one representative of the department;

(2) two representatives of local law enforcement agencies located in
different municipalities, each with a population of 500,000 or more;

(3) two representatives of local law enforcement agencies located in
different municipalities, each with a population of 200,000 or more but less than
500,000,

(4) one representative of a local law enforcement agency located in a
municipality with a population of less than 200,000;

(5) four representatives of metal recycling entities; and

(6) two members who represent industries that are impacted by theft of
regulated material.

(c) The director shall ensure that the members of the advisory committee reflect
the diverse geographic regions of this state.

(d) The advisory committee shall elect a presiding officer from among its
members to serve a two-year term. A member may serve more than one term as
presiding officer.

(e) The advisory committee shall meet annually and at the call of the presiding
officer or the director.
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(f) An advisory committee member is not entitled to compensation or
reimbursement of expenses.

(g) Chapter 2110, Government Code, does not apply to the size, composition, or
duration of the advisory committee or to the appointment of the committee's presiding
officer.

SECTION 7. The heading to Section 1956.032, Occupations Code, is amended
to read as follows:

Sec. 1956.032. INFORMATION REGARDING [PROVADEDB¥]| SELLER.

SECTION 8. Section 1956.032, Occupations Code, is amended by amending
Subsection (a) and adding Subsections (g) and (h) to read as follows:

(a) Except as provided by Subsection (f), a person attempting to sell regulated
material to a metal recycling entity shall:

(1) display to the metal recycling entity the person's personal identification
document;

(2) provide to the metal recycling entity the make, model, color, and license
plate number of the motor vehicle used to transport the regulated material and the
name of the state issuing the license plate; [ane]

(3) either:

(A) present written documentation evidencing that the person is the
legal owner or is lawfully entitled to sell the regulated material; or

(B) sign a written statement provided by the metal recycling entity that
the person is the legal owner of or is lawfully entitled to sell the regulated material
offered for sale;

(4) if the regulated material includes condensing or evaporator coils for
central heating or air conditioning units, display to the metal recycling entity:

(A) the person's air conditioning and refrigeration contractor license
issued under Subchapter F or G, Chapter 1302;

(B) the person's air conditioning and refrigeration technician
registration issued under Subchapter K, Chapter 1302;

(C) areceipt, bill of sale, or other documentation showing that the seller
purchased the coils the seller is attempting to sell; or

(D) areceipt, bill of sale, or other documentation showing that the seller
has purchased a replacement central heating or air conditioning unit; and

(5) if the regulated material includes insulated communications wire that has
been burned wholly or partly to remove the insulation, display to the metal recycling
entity documentation acceptable under the rules adopted under Subsection (h) that
states that the material was salvaged from a fire.

(g) Notwithstanding Section 1956.002, the metal recycling entity shall verify the
registration of a person attempting to sell regulated material who represents that the
person is a metal recycling entity as follows:

(1) by using the database described by Section 1956.016; or

(2) by obtaining from the person a copy of the person's certificate of
registration issued under Section 1956.022 in addition to the information required
under Subsection (a).




Saturday, May 28, 2011 SENATE JOURNAL 4693

(h) The commission shall adopt rules establishing the type of documentation
that a seller of insulated communications wire described by Subsection (a)(5) must
provide to a metal recycling entity to establish that the wire was salvaged from a fire.

SECTION 9. Section 1956.033, Occupations Code, is amended to read as
follows:

Sec. 1956.033. RECORD OF PURCHASE. (a) Each metal recycling entity in
this state shall keep an accurate electronic record or an accurate and legible written
record of each purchase of regulated material made in the course of the entity's
business from an individual [e£:

[(—regulated-metal].
(b) The record must be in English and include:

(1) the place and date of the purchase;
(2) the name and address of the seller in possession of [each-tndividual-from
whem| the regulated material [#s] purchased [er-obtained];
(3) the identifying number of the seller's personal identification document;
(4) a description made in accordance with the custom of the trade of the
commodity type and quantity of regulated material purchased; [ane]
(5) the information required by Sections 1956.032(a)(2) and (3);
(6) as applicable:
(A) the identifying number of the seller's air conditioning and
refrigeration contractor license displayed under Section 1956.032(a)(4)(A);
(B) a copy of the seller's air conditioning and refrigeration technician
registration displayed under Section 1956.032(a)(4)(B);
(C) a copy of the documentation described by Section
1956.032(a)(4)(C); or
(D) a copy of the documentation described by Section
1956.032(a)(4)(D);
(7) if applicable, a copy of the documentation described by Section
1956.032(a)(5); and
(8) a copy of the documentation described by Section 1956.032(g) [Seetion

- ].

SECTION 10. Subchapter A-3, Chapter 1956, Occupations Code, is amended
by adding Section 1956.0331 to read as follows:

Sec. 1956.0331. PHOTOGRAPH OR RECORDING REQUIREMENT FOR
REGULATED METAL TRANSACTION. (a) In addition to the requirements of
Sections 1956.032 and 1956.033, for each purchase by a metal recycling entity of an
item of regulated metal, the entity shall obtain a digital photograph or video recording
that accurately depicts the seller's entire face and each type of regulated metal
purchased.

(b) A metal recycling entity shall preserve a photograph or recording required
under Subsection (a) as follows:

(1) for a video recording, until the 91st day after the date of the transaction;

and
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(2) for a digital photograph, until the 181st day after the date of the
transaction.

(c) The photograph or recording must be made available for inspection as
provided by Section 1956.035 not later than 72 hours after the time of purchase.

SECTION 11. Section 1956.034, Occupations Code, is amended to read as
follows:

Sec. 1956.034. PRESERVATION OF RECORDS. A metal recycling entity
shall preserve each record required by Sections 1956.032 and 1956.033 until the
second [third] anniversary of the date the record was made. The records must be kept
in an easily retrievable format and must be available for inspection as provided by
Section 1956.035 not later than 72 hours after the time of purchase.

SECTION 12. Section 1956.035, Occupations Code, is amended to read as
follows:

Sec. 1956.035. INSPECTION OF RECORDS [BY-PEACE-OFKICER]. (a) On
request, a metal recycling entity shall permit a peace officer of this state, a
representative of the department, or a representative of a county, municipality, or other
political subdivision that issues a license or permit under Section 1956.003(b) to
inspect, during the entity's usual business hours:

(1) arecord required by Section 1956.033; [e¥]
(2) a digital photograph or video recording required by Section 1956.0331;

(3) regulated material in the entity's possession.
(b) The person seeking to inspect a record or material [inspeeting-offieer] shall:

(1) inform the entity of the officer's status as a peace officer; or )

(2) if the person is a representative of the department or a representative of a
county, municipality, or other political subdivision, inform the entity of the person's
status and display to the entity an identification document or other appropriate
documentation establishing the person's status as a representative of the department or
of the appropriate county, municipality, or political subdivision.

SECTION 13. Section 1956.036, Occupations Code, is amended by amending
Subsections (a) and (b) and adding Subsections (d) and (e) to read as follows:

(a) Except as provided by Subsections [Subseetiort] (b) and (d), not later than
the close of business on a metal recycling entity's second working [seventh| day after
the date of the purchase or other acquisition of material for which a record is required
under Section 1956.033, the [a—metal+eeyehing] entity shall send an electronic
transaction report to the department via the department's Internet website. The [by
faesimie—or—eleetronte—mat—to—or—fle—with—the—department—a]| report must contain
[eontaintng]| the information required to be recorded under Section 1956.033 [that
seetion].

(b) If a metal recycling entity purchases bronze material that is a cemetery vase,
receptacle, memorial, or statuary or a pipe that can reasonably be identified as
aluminum irrigation pipe, the entity shall:

(1) not later than the close of business on the entity's first working day after
the purchase date, notify the department by telephone, by e-mail, or via the
department's Internet website; and
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(2) not later than the close of business on the entity's second working [fifth]
day after the purchase date, submit to the department electronically via the
department's Internet website [matte] or file with the department a report containing
the information required to be recorded under Section 1956.033.

(d) A metal recycling entity may submit the transaction report required under
Subsection (a) by facsimile if:

(1) the entity submits to the department annually:

(A) an application requesting an exception to the electronic reporting
requirement; and

(B) an affidavit stating that the entity does not have an available and
reliable means of submitting the transaction report electronically; and

(2) the department approves the entity's application under this subsection.

(e) The department, after notice and an opportunity for a hearing, may prohibit a
metal recycling entity from paying cash for a purchase of regulated material for a
period determined by the department if the department finds that the entity has failed
to comply with this section.

SECTION 14. Subsection (a), Section 1956.037, Occupations Code, is amended
to read as follows:

(a) A metal recycling entity may not dispose of, process, sell, or remove from
the premises an item of regulated metal unless:

(1) the entity acquired the item more than:

(A) eight days, excluding weekends and holidays, before the disposal,
processing, sale, or removal, if the item is a cemetery vase, receptacle, or memorial
made from a regulated material other than aluminum material; or

(B) 72 hours, excluding weekends and holidays, before the disposal,
processing, sale, or removal, if the item is not an item described by Paragraph (A); or

(2) the entity purchased the item from a manufacturing, industrial,
commercial, retail, or other seller that sells regulated material in the ordinary course of
its business.

SECTION 15. Section 1956.038, Occupations Code, is amended to read as
follows:

Sec. 1956.038. PROHIBITED ACTS. (a) A person may not, with the intent to
deceive: T

(1) display to a metal recycling entity a false or invalid personal
identification document in connection with the person's attempted sale of regulated
material;

(2) make a false, material statement or representation to a metal recycling
entity in connection with:

(A) that person's execution of a written statement required by Section
1956.032(a)(3); or

(B) the entity's efforts to obtain the information required under Section
1956.033(b); [ex]

(3) display or provide to a metal recycling entity any information required
under Section 1956.032 that the person knows is false or invalid; or

(4) display another individual's personal identification document in
connection with the sale of regulated material.
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(b) A metal recycling entity may not pay for a purchase of regulated material in
cash if:

(1) the entity does not hold a certificate of registration under Subchapter
A-2 and, if applicable, a license or permit required by a county, municipality, or other
political subdivision as authorized under Section 1956.003(b); or

(2) the entity has been prohibited by the department from paying cash under
Section 1956.036(e).

(c¢) Notwithstanding Section 1956.003(a) or any other law, a county,
municipality, or other political subdivision may not adopt or enforce a rule, charter, or
ordinance or issue an order or impose standards that limit the use of cash by a metal
recycling entity in a manner more restrictive than that provided by Subsection (b).

(d) Subsection (c) does not apply to a rule, charter, ordinance, or order of a
county, municipality, or other political subdivision in effect on January 1, 2011.

(d-1) Not later than January 1, 2012, the department shall issue a notice to each
known owner or operator of a metal recycling entity in this state informing the owner
or operator of the requirement to obtain a certificate of registration under Subchapter
A-2 and, if applicable, to obtain a license or permit required by a county, municipality,
or other political subdivision under Section 1956.003. The notice must also state:

(1) that the owner or operator shall submit an application for a certificate of
registration and the appropriate license or permit required by a county, municipality,
or other political subdivision on or before March 1, 2012; and

(2) the penalties under this chapter for failure to comply with Subdivision

(1).
" (d-2) This subsection and Subsection (d-1) expire March 1, 2012.

(e) The department or a county, municipality, or other political subdivision may
bring an action in the county in which a metal recycling entity is located to enjoin the
business operations of the owner or operator of the metal recycling entity for a period
of not less than 30 days and not more than 90 days if the owner or operator has not
submitted an application for a certificate of registration or the appropriate license or
permit required by a county, municipality, or other political subdivision.

(f) An action under Subsection (e) must be brought in the name of the state. If
judgment is in favor of the state, the court shall:

(1) enjoin the owner or operator from maintaining or participating in the
business of a metal recycling entity for a definite period of not less than 30 days and
not more than 90 days, as determined by the court; and

(2) order that the place of business of the owner or operator be closed for
the same period.

SECTION 16. Section 1956.040, Occupations Code, is amended by adding
Subsections (a-1), (a-2), (a-3), (a-4), and (b-1) and amending Subsection (b) to read as
follows:

(a-1) A person commits an offense if the person knowingly violates Section
1956.021, 1956.023(d), 1956.036(a), or 1956.039.

(a-2) An offense under Subsection (a-1) is a misdemeanor punishable by a fine
not to exceed $10,000, unless it is shown on trial of the offense that the person has
previously been convicted of a violation of Subsection (a-1), in which event the
offense is a state jail felony.
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(a-3) It is an affirmative defense to prosecution of a violation of Section
1956.021 or 1956.023(d) that the person made a diligent effort to obtain or renew a
certificate of registration at the time of the violation.

(a-4) A municipality or county may retain 10 percent of the money collected
from a fine for a conviction of an offense under Subsection (a-1) as a service fee for
that collection and the clerk of the court shall remit the remainder of the fine collected
for conviction of an offense under Subsection (a-1) to the comptroller in the manner
provided for the remission of fees to the comptroller under Subchapter B, Chapter
133, Local Government Code. The comptroller shall deposit proceeds received under
this subsection to the credit of an account in the general revenue fund, and those
proceeds may be appropriated only to the department and used to:

(1) finance the department's administration of Subchapters A, A-1, A-2, and
A-3; and

(2) fund grants distributed under the prevention of scrap metal theft grant
program established under Subchapter N, Chapter 411, Government Code.

(b) A person commits an offense if the person knowingly buys:

(1) stolen regulated material; or )

(2) insulated communications wire that has been burned wholly or partly to
remove the insulation, unless the wire is accompanied by documentation acceptable
under the rules adopted under Section 1956.032(h) that states that the material was
salvaged from a fire.

(b-1) An offense under Subsection (b) [this—subseetionr| is a Class A
misdemeanor unless it is shown on trial of the offense that the person has previously
been convicted under Subsection (b) [thissubseetionr], in which event the offense is a
state jail felony.

SECTION 17. Subsection (a), Section 1956.103, Occupations Code, is amended
to read as follows:

(a) A person may not sell or otherwise transfer to a metal recycling entity:

(1) a lead-acid battery, fuel tank, or PCB-containing capacitor that is
included with another type of scrap, used, or obsolete metal without first obtaining
from the metal recycling entity a written and signed acknowledgment that the scrap,
used, or obsolete metal includes one or more lead-acid batteries, fuel tanks, or
PCB-containing capacitors;

(2) any of the following items that contain or enclose a lead-acid battery,
fuel tank, or PCB-containing capacitor or of which a lead-acid battery, fuel tank, or
PCB-containing capacitor is a part:

(A) amotor vehicle;

(B) a motor vehicle that has been junked, flattened, dismantled, or
changed so that it has lost its character as a motor vehicle;

(C) an appliance; or

(D) any other item of scrap, used, or obsolete metal; [ef]

(3) a motor vehicle or a motor vehicle that has been junked, flattened,
dismantled, or changed so that it has lost its character as a motor vehicle if the motor
vehicle includes, contains, or encloses a tire or scrap tire; or
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(4) a metal alcoholic beverage keg, regardless of condition, unless the seller
is the manufacturer of the keg, the brewer or distiller of the beverage that was
contained in the keg, or an authorized representative of the manufacturer, brewer, or
distiller.

SECTION 18. Section 1956.151, Occupations Code, is amended to read as
follows:

Sec. 1956.151. DENIAL OF CERTIFICATE; DISCIPLINARY ACTION. The
department shall deny an application for a certificate of registration, suspend or
revoke a certificate of registration, or reprimand a person who is registered under this
chapter if the person:

(1) obtains a certificate of registration by means of fraud, misrepresentation,
or concealment of a material fact;

(2) sells, barters, or offers to sell or barter a certificate of registration;

(3) violates a provision of this chapter or a rule adopted under this chapter;

or
(4) violates Section 1956.021.
SECTION 19. Subsection (d), Section 1956.202, Occupations Code, is amended
to read as follows:
(d) A civil penalty may not be assessed under this section for conduct described
by Section 1956.021, 1956.023(d), 1956.036(a), 1956.038, or 1956.039.
SECTION 20. Chapter 411, Government Code, is amended by adding
Subchapter N to read as follows:
SUBCHAPTER N. PREVENTION OF SCRAP METAL THEFT GRANT
PROGRAM
Sec. 411.421. DEFINITION. In this subchapter, "regulated material" has the
meaning assigned by Section 1956.001, Occupations Code.
Sec. 411.422. GRANTS TO FUND SCRAP METAL THEFT PREVENTION.
(a) From fines collected and distributed to the department under Sections
1956.040(a-2) and (a-4), Occupations Code, the commission by rule shall establish
and implement a grant program to provide funding to assist local law enforcement
agencies in preventing the theft of regulated material.
(b) To be eligible for a grant, a recipient must be a local law enforcement agency
that has established a program designed to prevent the theft of regulated material.
(c) Rules adopted under this section must:
(1) include accountability measures for grant recipients and provisions for
loss of eligibility for grant recipients that fail to comply with the measures; and
(2) require grant recipients to provide to the department information on
program outcomes.
SECTION 21. Subsection (e), Section 31.03, Penal Code, is amended to read as
follows:
(e) Except as provided by Subsection (f), an offense under this section is:
(1) aClass C misdemeanor if the value of the property stolen is less than:
(A) $50; or
(B) $20 and the defendant obtained the property by issuing or passing a
check or similar sight order in a manner described by Section 31.06;
(2) aClass B misdemeanor if:
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(A) the value of the property stolen is:
(1) $50 or more but less than $500; or
(i1) $20 or more but less than $500 and the defendant obtained the
property by issuing or passing a check or similar sight order in a manner described by
Section 31.06;

(B) the value of the property stolen is less than:

(i) $50 and the defendant has previously been convicted of any
grade of theft; or

(i) $20, the defendant has previously been convicted of any grade
of theft, and the defendant obtained the property by issuing or passing a check or
similar sight order in a manner described by Section 31.06; or

(C) the property stolen is a driver's license, commercial driver's license,
or personal identification certificate issued by this state or another state;

(3) a Class A misdemeanor if the value of the property stolen is $500 or
more but less than $1,500;
(4) a state jail felony if:

(A) the value of the property stolen is $1,500 or more but less than
$20,000, or the property is less than 10 head of sheep, swine, or goats or any part
thereof under the value of $20,000;

(B) regardless of value, the property is stolen from the person of
another or from a human corpse or grave, including property that is a military grave
marker;

(C) the property stolen is a firearm, as defined by Section 46.01;

(D) the value of the property stolen is less than $1,500 and the
defendant has been previously convicted two or more times of any grade of theft;

(E) the property stolen is an official ballot or official carrier envelope
for an election; or
F the Value of the property stolen is 1ess than $20 000 and the property

stolen is [#stHa 3
eeﬂsasts-ef—&t—}e&sté@-pefeent]
(1) aluminum,;
(i1) bronze; [ef]
(iii) copper; or
(iv) brass;
(5) a felony of the third degree if the value of the property stolen is $20,000
or more but less than $100,000, or the property is:
(A) cattle, horses, or exotic livestock or exotic fowl as defined by
Section 142.001, Agriculture Code, stolen during a single transaction and having an
aggregate value of less than $100,000; or
(B) 10 or more head of sheep, swine, or goats stolen during a single
transaction and having an aggregate value of less than $100,000;
(6) a felony of the second degree if the value of the property stolen is
$100,000 or more but less than $200,000; or
(7) a felony of the first degree if the value of the property stolen is $200,000
or more.
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SECTION 22. (a) Except as provided by Subsection (b) of this section, the
change in law made by this Act applies only to an offense committed on or after
September 1, 2011. An offense committed before September 1, 2011, is governed by
the law in effect on the date the offense was committed, and the former law is
continued in effect for that purpose.

(b) Subdivision (2), Subsection (b), Section 1956.040, Occupations Code, as
added by this Act, applies only to an offense committed on or after January 1, 2012.
An offense committed before January 1, 2012, is governed by the law in effect on the
date the offense was committed, and the former law is continued in effect for that
purpose.

(c) For purposes of this section, an offense was committed before the applicable
date if any element of the offense occurred before that date.

(d) The enhancement of the punishment of an offense provided under
Subsection (a-2), Section 1956.040, Occupations Code, as added by this Act, applies
only to an offense committed on or after January 1, 2012. For purposes of this
subsection, an offense is committed before January 1, 2012, if any element of the
offense occurs before that date. An offense committed before January 1, 2012, is
covered by the law in effect when the offense was committed, and the former law is
continued in effect for that purpose.

(e) Not later than January 1, 2012, the public safety director of the Department
of Public Safety of the State of Texas shall appoint the members of the advisory
committee established under Section 1956.017, Occupations Code, as added by this
Act, and designate the time and place of the committee's first meeting.

(f) Not later than December 1, 2011, the Public Safety Commission shall adopt
rules to implement Subsection (h), Section 1956.032, Occupations Code, as added by
this Act.

SECTION 23. (a) Except as provided by Subsections (b) and (c) of this section,
this Act takes effect September 1, 2011.

(b) Subsection (f), Section 1956.003, Section 1956.004, and Subsections (b) and
(e), Section 1956.038, Occupations Code, as added by this Act, take effect March 1,
2012.

(c) Subdivision (5), Subsection (a), Section 1956.032, and Subdivision (2),
Subsection (b), Section 1956.040, Occupations Code, as added by this Act, take effect
January 1, 2012.

The Conference Committee Report on SB 694 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 635

Senator Nichols submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate
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Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 635 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

NICHOLS LARSON
FRASER PRICE
HEGAR COOK
GALLEGOS T. KING
PATRICK RITTER
On the part of the Senate On the part of the House
A BILL TO BE ENTITLED
AN ACT

relating to the authority of the Texas Commission on Environmental Quality.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
ARTICLE 1. GENERAL AUTHORITY OF TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

SECTION 1.01. Subsections (h) and (i), Section 13.043, Water Code, are
amended to read as follows:
(h) The ut111ty commlssmn or the executive dlrector of the utlllty comm1ss1on

may|[ : :
éb)—e-r—éfl)-ef—t-h-i-s-seet-leﬂ-] estabhsh interim rates to be in effect untll a ﬁnal decision i 1s
made in an appeal filed under Subsection (a), (b), or (f).

(1) The governing body of a municipally owned utility or a political subdivision,
within 60 [38] days after the date of a final decision on a rate change, shall provide
individual written notice to each ratepayer eligible to appeal who resides outside the
boundaries of the municipality or the political subdivision. The notice must include, at
a minimum, the effective date of the new rates, the new rates, and the location where
additional information on rates can be obtained. The governing body of a municipally
owned utility or a political subdivision may provide the notice electronically if the
utility or political subdivision has access to a ratepayer's e-mail address.

SECTION 1.02. Subsections (b) and (1), Section 13.187, Water Code, are
amended to read as follows:

(b) A copy of the statement of intent shall be mailed, sent by e-mail, or delivered
to the appropriate offices of each affected municipality, to the executive director of the
utility commission, and to any [ether] affected persons as required by the regulatory
authority's rules.

() At any time during the pendency of the rate proceeding the regulatory
authority or, if the regulatory authority is the utility commission, the executive
director of the utility commission may fix interim rates to remain in effect until a final
determination is made on the proposed rate.

SECTION 1.03. Subsection (c), Section 13.242, Water Code, is amended to read
as follows:
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(c) The utility commission may by rule allow a municipality or utility or water
supply corporation to render retail water or sewer service without a certificate of
public convenience and necessity if the municipality has given notice under Section
13.255 [efthiseede] that it intends to provide retail water or sewer service to an area
or if the utility or water supply corporation has less than 15 potential connections and
is not within the certificated area of another retail public utility.

SECTION 1.04. Section 49.321, Water Code, is amended to read as follows:

Sec. 49.321. DISSOLUTION AUTHORITY. After notice [and—hearing], the
commission or executive director may dissolve any district that is inactive for a period
of five consecutive years and has no outstanding bonded indebtedness.

SECTION 1.05. Section 49.324, Water Code, is amended to read as follows:

Sec. 49.324. ORDER OF DISSOLUTION. The commission or the executive
director may enter an order dissolving the district [et-the-conelusioneofthehearing| if
the commission or executive director [#] finds that the district has performed none of
the functions for which it was created for a period of five consecutive years [befere
the—day—of—the—proeceeding] and that the district has no outstanding bonded
indebtedness.

SECTION 1.06. Subsection (a), Section 49.326, Water Code, is amended to read
as follows:

(a) Appeals from an [aeemmisster] order dissolving a district shall be filed and
heard in the district court of any of the counties in which the land is located.

SECTION 1.07. Subsection (b), Section 54.030, Water Code, is amended to
read as follows:

(b) The governing body of a district which desires to convert into a district
operating under this chapter shall adopt and enter in the minutes of the governing
body a resolution declaring that in its judgment, conversion into a municipal utility
district operating under this chapter and under Article XVI, Section 59, of the Texas
Constitution, would serve the best interest of the district and would be a benefit to the
land and property included in the district. The resolution shall also request that the
commission approve [te—held—ahearing—on—the—guestion—of] the conversion of the
district.

SECTION 1.08. Section 54.032, Water Code, is amended to read as follows:

Sec. 54.032. CONVERSION OF DISTRICT: NOTICE. (a) Notice of the
conversion [kearig] shall be given by publishing notice in a newspaper with general
circulation in the county or counties in which the district is located.

(b) The notice shall be published once a week for two consecutive weeks [with

(¢) The notice shall:
(1) [state-the-time-andplace-ofthe-hearing:
[€)] set out the resolution adopted by the district in full; and
(2) [39] notify all interested persons how they may offer comments [te

appearand-offertestimony] for or against the proposal contained in the resolution.
SECTION 1.09. Section 54.033, Water Code, is amended to read as follows:
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Sec. 54.033. CONVERSION OF DISTRICT; FINDINGS. (a) If [After=
hearing—if] the commission or the executive director finds that conversion of the
district into one operating under this chapter would serve the best interest of the
district and would be a benefit to the land and property included in the district, the
commission or executive director [#] shall enter an order making this finding and the
district shall become a district operating under this chapter and no confirmation
election shall be required.

(b) If the commission or the executive director finds that the conversion of the
district would not serve the best interest of the district and would not be a benefit to
the land and property included in the district, the commission or executive director [#]
shall enter an order against conversion of the district into one operating under this
chapter.

(c) The findings of the commission or the executive director entered under this
section shall be subject to appeal or review within 30 days after entry of the order [ef
the-eommission] granting or denying the conversion.

(d) A copy of the [eemmissiert| order converting a district shall be filed in the
deed records of the county or counties in which the district is located.

SECTION 1.10. Sections 49.322 and 54.031, Water Code, are repealed.

ARTICLE 2. WATER AND SEWER UTILITIES

SECTION 2.01. Section 13.002, Water Code, is amended by amending

Subdivisions (2) and (18) and adding Subdivision (22-a) to read as follows:
(2) "Affiliated interest" or "affiliate" means:

(A) any person or corporation owning or holding directly or indirectly
five percent or more of the voting securities of a utility;

(B) any person or corporation in any chain of successive ownership of
five percent or more of the voting securities of a utility;

(C) any corporation five percent or more of the voting securities of
which is owned or controlled directly or indirectly by a utility;

(D) any corporation five percent or more of the voting securities of
which is owned or controlled directly or indirectly by any person or corporation that
owns or controls directly or indirectly five percent or more of the voting securities of
any utility or by any person or corporation in any chain of successive ownership of
five percent of those utility securities;

(E) any person who is an officer or director of a utility or of any
corporation in any chain of successive ownership of five percent or more of voting
securities of a public utility;

(F) any person or corporation that the utility commission, after notice
and hearing, determines actually exercises any substantial influence or control over
the policies and actions of a utility or over which a utility exercises such control or
that is under common control with a utility, such control being the possession directly
or indirectly of the power to direct or cause the direction of the management and
policies of another, whether that power is established through ownership or voting of
securities or by any other direct or indirect means; or

(G) any person or corporation that the utility commission, after notice
and hearing, determines is exercising substantial influence over the policies and
actions of the utility in conjunction with one or more persons or corporations with
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which they are related by ownership or blood relationship, or by action in concert, that
together they are affiliated within the meaning of this section, even though no one of
them alone is so affiliated.

(18) "Regulatory authority" means, in accordance with the context in which
it is found, either the commission, the utility commission, or the governing body of a
municipality.

(22-a) "Utility commission" means the Public Utility Commission of Texas.

SECTION 2.02. Section 13.004, Water Code, 1s amended to read as follows:

Sec. 13.004. JURISDICTION OF UTILITY COMMISSION OVER CERTAIN
WATER SUPPLY OR SEWER SERVICE CORPORATIONS. (a) Notwithstanding
any other law, the utility commission has the same jurisdiction over a water supply or
sewer service corporation that the utility commission has under this chapter over a
water and sewer utility if the utility commission finds that the water supply or sewer
service corporation:

(1) is failing to conduct annual or special meetings in compliance with
Section 67.007; or

(2) is operating in a manner that does not comply with the requirements for
classifications as a nonprofit water supply or sewer service corporation prescribed by
Sections 13.002(11) and (24).

(b) If the water supply or sewer service corporation voluntarily converts to a
special utility district operating under Chapter 65, the utility commission's jurisdiction
provided by this section ends.

SECTION 2.03. Section 13.011, Water Code, is amended to read as follows:

Sec. 13.011. EMPLOYEES. (a) The executive director of the utility
commission and the executive director of the commission, subject to approval, as
applicable, by the utility commission or the commission, shall employ any
engineering, accounting, and administrative personnel necessary to carry out each
agency's powers and duties under this chapter. T

(b) The executive director and the commission's staff are responsible for the
gathering of information relating to all matters within the jurisdiction of the
commission under this subchapter. The executive director of the utility commission
and the utility commission's staff are responsible for the gathering of information
relating to all matters within the jurisdiction of the utility commission under this
subchapter. The duties of the respective executive directors and staffs [direetor-and-the
staff] include:

(1) accumulation of evidence and other information from water and sewer
utilities, [and] from the agency and governing body, [eemmisston—and-the-beard] and
from other sources for the purposes specified by this chapter;

(2) preparation and presentation of evidence before the agency
[eemmisstenr] or its appointed examiner in proceedings;

(3) conducting investigations of water and sewer utilities under the
jurisdiction of the agency [eemraission];

(4) preparation of recommendations that the agency [eemmission]
undertake an investigation of any matter within its jurisdiction;

(5) preparation of recommendations and a report for inclusion in the annual
report of the agency [eemmission|;
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(6) protection and representation of the public interest[;—tegether—with—the
publie-interest-advoeate;| before the agency [eemmisstonr]; and

(7) other activities that are reasonably necessary to enable the executive
director and the staff to perform their duties.

SECTION 2.04. Section 13.014, Water Code, is amended to read as follows:

Sec. 13.014. ATTORNEY GENERAL TO REPRESENT COMMISSION OR
UTILITY COMMISSION. The attorney general shall represent the commission or the
utility commission under this chapter in all matters before the state courts and any
court of the United States.

SECTION 2.05. Subchapter B, Chapter 13, Water Code, is amended by adding
Section 13.017 to read as follows:

Sec. 13.017. OFFICE OF PUBLIC UTILITY COUNSEL; POWERS AND
DUTIES. (a) In this section, "counsellor" and "office" have the meanings assigned by
Section 11.003, Utilities Code.

(b) The office represents the interests of residential and small commercial
consumers under this chapter. The office:

(1) shall assess the effect of utility rate changes and other regulatory actions
on residential consumers in this state;

(2) shall advocate in the office's own name a position determined by the
counsellor to be most advantageous to a substantial number of residential consumers;

(3) may appear or intervene, as a party or otherwise, as a matter of right on
behalf of:

(A) residential consumers, as a class, in any proceeding before the
utility commission, including an alternative dispute resolution proceeding; and

(B) small commercial consumers, as a class, in any proceeding in which
the counsellor determines that small commercial consumers are in need of
representation, including an alternative dispute resolution proceeding;

(4) may initiate or intervene as a matter of right or otherwise appear in a
judicial proceeding:

(A) that involves an action taken by an administrative agency in a
proceeding, including an alternative dispute resolution proceeding, in which the
counsellor is authorized to appear; or

(B) in which the counsellor determines that residential consumers or
small commercial consumers are in need of representation;

(5) is entitled to the same access as a party, other than utility commission
staff, to records gathered by the utility commission under Section 13.133;

(6) is entitled to discovery of any nonprivileged matter that is relevant to the
subject matter of a proceeding or petition before the utility commission;

(7) may represent an individual residential or small commercial consumer
with respect to the consumer's disputed complaint concerning retail utility services
that is unresolved before the utility commission; and

(8) may recommend legislation to the legislature that the office determines
would positively affect the interests of residential and small commercial consumers.

(c) This section does not limit the authority of the utility commission to
represent residential or small commercial consumers.
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(d) The appearance of the counsellor in a proceeding does not preclude the
appearance of other parties on behalf of residential or small commercial consumers.
The counsellor may not be grouped with any other party.

SECTION 2.06. Section 13.041, Water Code, is amended to read as follows:

Sec. 13.041. GENERAL POWERS OF UTILITY COMMISSION AND
COMMISSION [ROWER]; RULES; HEARINGS. (a) The utility commission may
regulate and supervise the business of each [every] water and sewer utility within its
jurisdiction, including ratemaking and other economic regulation. The commission
shall regulate water and sewer utilities within its jurisdiction to ensure safe drinking
water and environmental protection. The utility commission and the commission [a#€ ]
may do all things, whether specifically designated in this chapter or implied in this
chapter, necessary and convenient to the exercise of these powers [this—pewer] and
jurisdiction. The utility commission may consult with the commission as necessary in
carrying out its duties related to the regulation of water and sewer utilities.

(b) The commission and the utility commission shall adopt and enforce rules
reasonably required in the exercise of [#s] powers and jurisdiction of each agency,
including rules governing practice and procedure before the commission and the
utility commission.

(c) The commission and the utility commission may call and hold hearings,
administer oaths, receive evidence at hearings, issue subpoenas to compel the
attendance of witnesses and the production of papers and documents, and make
findings of fact and decisions with respect to administering this chapter or the rules,
orders, or other actions of the commission or the utility commission.

(d) The utility commission may issue emergency orders, with or without a
hearing:

(1) to compel a water or sewer service provider that has obtained or is
required to obtain a certificate of public convenience and necessity to provide
continuous and adequate water service, sewer service, or both, if the discontinuance of
the service is imminent or has occurred because of the service provider's actions or
failure to act; and

(2) to compel a retail public utility to provide an emergency interconnection
with a neighboring retail public utility for the provision of temporary water or sewer
service, or both, for not more than 90 days if service discontinuance or serious
impairment in service is imminent or has occurred.

(e) The utility commission may establish reasonable compensation for the
temporary service required under Subsection (d)(2) [efthisseetion] and may allow the
retail public utility receiving the service to make a temporary adjustment to its rate
structure to ensure proper payment.

(f) If an order is issued under Subsection (d) without a hearing, the order shall
fix a time, as soon after the emergency order is issued as is practicable, and place for a
hearing to be held before the utility commission.

(g) The regulatory assessment required by Section 5.701(n) [5235()—efthis
eede] is not a rate and is not reviewable by the utility commission under Section
13.043 [ef—this—eede]. The commission has the authority to enforce payment and
collection of the regulatory assessment.

SECTION 2.07. Section 13.042, Water Code, is amended to read as follows:
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Sec. 13.042. JURISDICTION OF MUNICIPALITY; ORIGINAL AND
APPELLATE JURISDICTION OF UTILITY COMMISSION. (a) Subject to the
limitations imposed in this chapter and for the purpose of regulating rates and services
so that those rates may be fair, just, and reasonable and the services adequate and
efficient, the governing body of each municipality has exclusive original jurisdiction
over all water and sewer utility rates, operations, and services provided by a water and
sewer utility within its corporate limits.

(b) The governing body of a municipality by ordinance may elect to have the
utility commission exercise exclusive original jurisdiction over the utility rates,
operation, and services of utilities, within the incorporated limits of the municipality.

(c) The governing body of a municipality that surrenders its jurisdiction to the
utility commission may reinstate its jurisdiction by ordinance at any time after the
second anniversary of the date on which the municipality surrendered its jurisdiction
to the utility commission, except that the municipality may not reinstate its
jurisdiction during the pendency of a rate proceeding before the utility commission.
The municipality may not surrender its jurisdiction again until the second anniversary
of the date on which the municipality reinstates jurisdiction.

(d) The utility commission shall have exclusive appellate jurisdiction to review
orders or ordinances of those municipalities as provided in this chapter.

(e) The utility commission shall have exclusive original jurisdiction over water
and sewer utility rates, operations, and services not within the incorporated limits of a
municipality exercising exclusive original jurisdiction over those rates, operations,
and services as provided in this chapter.

(f) This subchapter does not give the utility commission power or jurisdiction to
regulate or supervise the rates or service of a utility owned and operated by a
municipality, directly or through a municipally owned corporation, within its
corporate limits or to affect or limit the power, jurisdiction, or duties of a municipality
that regulates land and supervises water and sewer utilities within its corporate limits,
except as provided by this code.

SECTION 2.08. Subsections (a), (b), (c), (e), (f), (g), and (j), Section 13.043,
Water Code, are amended to read as follows:

(a) Any party to a rate proceeding before the governing body of a municipality
may appeal the decision of the governing body to the utility commission. This
subsection does not apply to a municipally owned utility. An appeal under this
subsection must be initiated within 90 days after the date of notice of the final
decision by the governing body by filing a petition for review with the utility
commission and by serving copies on all parties to the original rate proceeding. The
utility commission shall hear the appeal de novo and shall fix in its final order the
rates the governing body should have fixed in the action from which the appeal was
taken and may include reasonable expenses incurred in the appeal proceedings. The
utility commission may establish the effective date for the utility commission's rates at
the original effective date as proposed by the utility provider and may order refunds or
allow a surcharge to recover lost revenues. The utility commission may consider only
the information that was available to the governing body at the time the governing
body made its decision and evidence of reasonable expenses incurred in the appeal
proceedings.
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(b) Ratepayers of the following entities may appeal the decision of the
governing body of the entity affecting their water, drainage, or sewer rates to the
utility commission:

(1) a nonprofit water supply or sewer service corporation created and
operating under Chapter 67,

(2) a utility under the jurisdiction of a municipality inside the corporate
limits of the municipality;

(3) a municipally owned utility, if the ratepayers reside outside the corporate
limits of the municipality;

(4) a district or authority created under Article III, Section 52, or Article
XVI, Section 59, of the Texas Constitution that provides water or sewer service to
household users; and

(5) autility owned by an affected county, if the ratepayer's rates are actually
or may be adversely affected. For the purposes of this section ratepayers who reside
outside the boundaries of the district or authority shall be considered a separate class
from ratepayers who reside inside those boundaries.

(c) An appeal under Subsection (b) [ef-this-seettorr] must be initiated by filing a
petition for review with the utility commission and the entity providing service within
90 days after the effective day of the rate change or, if appealing under Subdivision
(b)(2) or (5) [efthis—seettor], within 90 days after the date on which the governing
body of the municipality or affected county makes a final decision. The petition must
be signed by the lesser of 10,000 or 10 percent of those ratepayers whose rates have
been changed and who are eligible to appeal under Subsection (b) [ef-this-seetion].

(e) In an appeal under Subsection (b) [efthis—seetionr], the utility commission
shall hear the appeal de novo and shall fix in its final order the rates the governing
body should have fixed in the action from which the appeal was taken. The utility
commission may establish the effective date for the utility commission's rates at the
original effective date as proposed by the service provider, may order refunds or allow
a surcharge to recover lost revenues, and may allow recovery of reasonable expenses
incurred by the retail public utility in the appeal proceedings. The utility commission
may consider only the information that was available to the governing body at the
time the governing body made its decision and evidence of reasonable expenses
incurred by the retail public utility in the appeal proceedings. The rates established by
the utility commission in an appeal under Subsection (b) [efthis—seetiorr] remain in
effect until the first anniversary of the effective date proposed by the retail public
utility for the rates being appealed or until changed by the service provider, whichever
date is later, unless the utility commission determines that a financial hardship exists.

() A retail public utility that receives water or sewer service from another retail
public utility or political subdivision of the state, including an affected county, may
appeal to the utility commission a decision of the provider of water or sewer service
affecting the amount paid for water or sewer service. An appeal under this subsection
must be initiated within 90 days after the date of notice of the decision is received
from the provider of water or sewer service by the filing of a petition by the retail
public utility.
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(g) An applicant for service from an affected county or a water supply or sewer
service corporation may appeal to the utility commission a decision of the county or
water supply or sewer service corporation affecting the amount to be paid to obtain
service other than the regular membership or tap fees. In addition to the factors
specified under Subsection (j), in an appeal brought under this subsection the utility
commission shall determine whether the amount paid by the applicant is consistent
with the tariff of the water supply or sewer service corporation and is reasonably
related to the cost of installing on-site and off-site facilities to provide service to that
applicant. If the utility commission finds the amount charged to be clearly
unreasonable, it shall establish the fee to be paid for that applicant. An appeal under
this subsection must be initiated within 90 days after the date written notice is
provided to the applicant or member of the decision of an affected county or water
supply or sewer service corporation relating to the applicant's initial request for that
service. A determination made by the utility commission on an appeal under this
subsection is binding on all similarly situated applicants for service, and the utility
commission may not consider other appeals on the same issue until the applicable
provisions of the tariff of the water supply or sewer service corporation are amended.

() In an appeal under this section, the utility commission shall ensure that every
rate made, demanded, or received by any retail public utility or by any two or more
retail public utilities jointly shall be just and reasonable. Rates shall not be
unreasonably preferential, prejudicial, or discriminatory but shall be sufficient,
equitable, and consistent in application to each class of customers. The utility
commission shall use a methodology that preserves the financial integrity of the retail
public utility. For agreements between municipalities the utility commission shall
consider the terms of any wholesale water or sewer service agreement in an appellate
rate proceeding.

SECTION 2.09. Subsection (b), Section 13.044, Water Code, is amended to
read as follows:

(b) Notwithstanding the provisions of any resolution, ordinance, or agreement, a
district may appeal the rates imposed by the municipality by filing a petition with the
utility commission. The utility commission shall hear the appeal de novo and the
municipality shall have the burden of proof to establish that the rates are just and
reasonable. The utility commission shall fix the rates to be charged by the
municipality and the municipality may not increase such rates without the approval of
the utility commission.

SECTION 2.10. Section 13.046, Water Code, is amended to read as follows:

Sec. 13.046. TEMPORARY RATES FOR SERVICES PROVIDED FOR
NONFUNCTIONING SYSTEM; SANCTIONS FOR NONCOMPLIANCE. (a) The
utility commission by rule shall establish a procedure that allows a retail public utility
that takes over the provision of services for a nonfunctioning retail water or sewer
utility service provider to charge a reasonable rate for the services provided to the
customers of the nonfunctioning system and to bill the customers for the services at
that rate immediately to recover service costs.

(b) The rules must provide a streamlined process that the retail public utility that
takes over the nonfunctioning system may use to apply to the utility commission for a
ruling on the reasonableness of the rates the utility is charging under Subsection (a).
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The process must allow for adequate consideration of costs for interconnection or
other costs incurred in making services available and of the costs that may necessarily
be incurred to bring the nonfunctioning system into compliance with utility
commission and commission rules.

(c) The utility commission shall provide a reasonable period for the retail public
utility that takes over the nonfunctioning system to bring the nonfunctioning system
into compliance with utility commission and commission rules during which the
utility commission or the commission may not impose a penalty for any deficiency in
the system that is present at the time the utility takes over the nonfunctioning system.
The utility commission must consult with the utility before determining the period and
may grant an extension of the period for good cause.

SECTION 2.11. Section 13.081, Water Code, is amended to read as follows:

Sec. 13.081. FRANCHISES. This chapter may not be construed as in any way
limiting the rights and powers of a municipality to grant or refuse franchises to use the
streets and alleys within its limits and to make the statutory charges for their use, but
no provision of any franchise agreement may limit or interfere with any power
conferred on the utility commission by this chapter. If a municipality performs
regulatory functions under this chapter, it may make such other charges as may be
provided in the applicable franchise agreement, together with any other charges
permitted by this chapter.

SECTION 2.12. Section 13.082, Water Code, is amended to read as follows:

Sec. 13.082. LOCAL UTILITY SERVICE; EXEMPT AND NONEXEMPT
AREAS. (a) Notwithstanding any other provision of this section, municipalities shall
continue to regulate each kind of local utility service inside their boundaries until the
utility commission has assumed jurisdiction over the respective utility pursuant to this
chapter.

(b) If a municipality does not surrender its jurisdiction, local utility service
within the boundaries of the municipality shall be exempt from regulation by the
utility commission under this chapter to the extent that this chapter applies to local
service, and the municipality shall have, regarding service within its boundaries, the
right to exercise the same regulatory powers under the same standards and rules as the
utility commission or other standards and rules not inconsistent with them. The utility
commission's rules relating to service and response to requests for service for utilities
operating within a municipality's corporate limits apply unless the municipality
adopts its own rules.

(c) Notwithstanding any election, the utility commission may consider water
and sewer utilities' revenues and return on investment in exempt areas in fixing rates
and charges in nonexempt areas and may also exercise the powers conferred necessary
to give effect to orders under this chapter for the benefit of nonexempt areas.
Likewise, in fixing rates and charges in the exempt area, the governing body may
consider water and sewer utilities' revenues and return on investment in nonexempt
areas.

(d) Utilities serving exempt areas are subject to the reporting requirements of
this chapter. Those reports and tariffs shall be filed with the governing body of the
municipality as well as with the utility commission.
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(e) This section does not limit the duty and power of the utility commission to
regulate service and rates of municipally regulated water and sewer utilities for service
provided to other areas in Texas.

SECTION 2.13. Section 13.085, Water Code, is amended to read as follows:

Sec. 13.085. ASSISTANCE BY UTILITY COMMISSION. On request, the
utility commission may advise and assist municipalities and affected counties in
connection with questions and proceedings arising under this chapter. This assistance
may include aid to municipalities or an affected county in connection with matters
pending before the utility commission, the courts, the governing body of any
municipality, or the commissioners court of an affected county, including making
members of the staff available to them as witnesses and otherwise providing evidence.

SECTION 2.14. Subsection (c), Section 13.087, Water Code, is amended to read
as follows:

(c) Notwithstanding any other provision of this chapter, the utility commission
has jurisdiction to enforce this section.

SECTION 2.15. Subsections (a), (b), (c), and (e), Section 13.131, Water Code,
are amended to read as follows:

(a) Every water and sewer utility shall keep and render to the regulatory
authority in the manner and form prescribed by the utility commission uniform
accounts of all business transacted. The utility commission may also prescribe forms
of books, accounts, records, and memoranda to be kept by those utilities, including
the books, accounts, records, and memoranda of the rendition of and capacity for
service as well as the receipts and expenditures of money, and any other forms,
records, and memoranda that in the judgment of the utility commission may be
necessary to carry out this chapter.

(b) In the case of a utility subject to regulation by a federal regulatory agency,
compliance with the system of accounts prescribed for the particular class of utilities
by that agency may be considered a sufficient compliance with the system prescribed
by the utility commission. However, the utility commission may prescribe forms of
books, accounts, records, and memoranda covering information in addition to that
required by the federal agency. The system of accounts and the forms of books,
accounts, records, and memoranda prescribed by the utility commission for a utility or
class of utilities may not conflict or be inconsistent with the systems and forms
established by a federal agency for that utility or class of utilities.

(c) The utility commission shall fix proper and adequate rates and methods of
depreciation, amortization, or depletion of the several classes of property of each
utility and shall require every utility to carry a proper and adequate depreciation
account in accordance with those rates and methods and with any other rules the
utility commission prescribes. Rules adopted under this subsection must require the
book cost less net salvage of depreciable utility plant retired to be charged in its
entirety to the accumulated depreciation account in a manner consistent with
accounting treatment of regulated electric and gas utilities in this state. Those rates,
methods, and accounts shall be utilized uniformly and consistently throughout the
rate-setting and appeal proceedings.
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(e) Every utility is required to keep and render its books, accounts, records, and
memoranda accurately and faithfully in the manner and form prescribed by the utility
commission and to comply with all directions of the regulatory authority relating to
those books, accounts, records, and memoranda. The regulatory authority may require
the examination and audit of all accounts.

SECTION 2.16. Section 13.132, Water Code, is amended to read as follows:

Sec. 13.132. POWERS OF UTILITY COMMISSION. (a) The utility
commission may:

(1) require that water and sewer utilities report to it any information relating
to themselves and affiliated interests both inside and outside this state that it considers
useful in the administration of this chapter;

(2) establish forms for all reports;

(3) determine the time for reports and the frequency with which any reports
are to be made;

(4) require that any reports be made under oath;

(5) require that a copy of any contract or arrangement between any utility
and any affiliated interest be filed with it and require that such a contract or
arrangement that is not in writing be reduced to writing;

(6) require that a copy of any report filed with any federal agency or any
governmental agency or body of any other state be filed with it; and

(7) require that a copy of annual reports showing all payments of
compensation, other than salary or wages subject to the withholding of federal income
tax, made to residents of Texas, or with respect to legal, administrative, or legislative
matters in Texas, or for representation before the Texas Legislature or any
governmental agency or body be filed with it.

(b) On the request of the governing body of any municipality, the utility
commission may provide sufficient staff members to advise and consult with the
municipality on any pending matter.

SECTION 2.17. Subsection (b), Section 13.133, Water Code, is amended to
read as follows:

(b) The regulatory authority may require, by order or subpoena served on any
utility, the production within this state at the time and place it may designate of any
books, accounts, papers, or records kept by that utility outside the state or verified
copies of them if the regulatory authority [eemsnisstert] so orders. A utility failing or
refusing to comply with such an order or subpoena violates this chapter.

SECTION 2.18. Subsections (b) and (c), Section 13.136, Water Code, are
amended to read as follows:

(b) Each utility annually shall file a service and financial report in a form and at
times specified by utility commission rule.

(c) Every water supply or sewer service corporation shall file with the utility
commission tariffs showing all rates that are subject to the appellate jurisdiction of the
utility commission and that are in force at the time for any utility service, product, or
commodity offered. Every water supply or sewer service corporation shall file with
and as a part of those tariffs all rules and regulations relating to or affecting the rates,
utility service, product, or commodity furnished. The filing required under this
subsection shall be for informational purposes only.




Saturday, May 28, 2011 SENATE JOURNAL 4713

SECTION 2.19. Section 13.137, Water Code, is amended to read as follows:

Sec. 13.137. OFFICE AND OTHER BUSINESS LOCATIONS OF UTILITY;
RECORDS; REMOVAL FROM STATE. (a) Every utility shall:

(1) make available and notify its customers of a business location where its
customers may make payments to prevent disconnection of or to restore service:

(A) in each county in which the utility provides service; or
(B) not more than 20 miles from the residence of any residential
customer if there is no location to receive payments in the county; and

(2) have an office in a county of this state or in the immediate area in which
its property or some part of its property is located in which it shall keep all books,
accounts, records, and memoranda required by the utility commission to be kept in
this state.

(b) The utility commission by rule may provide for waiving the requirements of
Subsection (a)(1) for a utility for which meeting those requirements would cause a
rate increase or otherwise harm or inconvenience customers. The rules must provide
for an additional 14 days to be given for a customer to pay before a utility that is
granted a waiver may disconnect service for late payment.

(c) Books, accounts, records, or memoranda required by the regulatory authority
to be kept in the state may not be removed from the state, except on conditions
prescribed by the utility commission.

SECTION 2.20. Subsection (b), Section 13.139, Water Code, is amended to
read as follows:

(b) The governing body of a municipality, as the regulatory authority for public
utilities operating within its corporate limits, and the utility commission or the
commission as the regulatory authority for public utilities operating outside the
corporate limits of any municipality, after reasonable notice and hearing on its own
motion, may:

(1) ascertain and fix just and reasonable standards, classifications,
regulations, service rules, minimum service standards or practices to be observed and
followed with respect to the service to be furnished;

(2) ascertain and fix adequate and reasonable standards for the measurement
of the quantity, quality, pressure, or other condition pertaining to the supply of the
service;

(3) prescribe reasonable regulations for the examination and testing of the
service and for the measurement of service; and

(4) establish or approve reasonable rules, regulations, specifications, and
standards to secure the accuracy of all meters, instruments, and equipment used for
the measurement of any utility service.

SECTION 2.21. Section 13.1395, Water Code, is amended by adding
Subsection (m) to read as follows:

(m) The commission shall coordinate with the utility commission in the
administration of this section.

SECTION 2.22. Subsection (b), Section 13.142, Water Code, is amended to
read as follows:

(b) The utility commission shall adopt rules concerning payment of utility bills
that are consistent with Chapter 2251, Government Code.
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SECTION 2.23. Section 13.144, Water Code, is amended to read as follows:

Sec. 13.144. NOTICE OF WHOLESALE WATER SUPPLY CONTRACT. A
district or authority created under Section 52, Article III, or Section 59, Article XVI,
Texas Constitution, a retail public utility, a wholesale water service, or other person
providing a retail public utility with a wholesale water supply shall provide the utility
commission and the commission with a certified copy of any wholesale water supply
contract with a retail public utility within 30 days after the date of the execution of the
contract. The submission must include the amount of water being supplied, term of
the contract, consideration being given for the water, purpose of use, location of use,
source of supply, point of delivery, limitations on the reuse of water, a disclosure of
any affiliated interest between the parties to the contract, and any other condition or
agreement relating to the contract.

SECTION 2.24. Subsection (a), Section 13.147, Water Code, is amended to read
as follows:

(a) A retail public utility providing water service may contract with a retail
public utility providing sewer service to bill and collect the sewer service provider's
fees and payments as part of a consolidated process with the billing and collection of
the water service provider's fees and payments. The water service provider may
provide that service only for customers who are served by both providers in an area
covered by both providers' certificates of public convenience and necessity. If the
water service provider refuses to enter into a contract under this section or if the water
service provider and sewer service provider cannot agree on the terms of a contract,
the sewer service provider may petition the utility commission to issue an order
requiring the water service provider to provide that service.

SECTION 2.25. Subsection (b), Section 13.181, Water Code, is amended to
read as follows:

(b) Subject to this chapter, the utility commission has all authority and power of
the state to ensure compliance with the obligations of utilities under this chapter. For
this purpose the regulatory authority may fix and regulate rates of utilities, including
rules and regulations for determining the classification of customers and services and
for determining the applicability of rates. A rule or order of the regulatory authority
may not conflict with the rulings of any federal regulatory body. The utility
commission may adopt rules which authorize a utility which is permitted under
Section 13.242(c) to provide service without a certificate of public convenience and
necessity to request or implement a rate increase and operate according to rules,
regulations, and standards of service other than those otherwise required under this
chapter provided that rates are just and reasonable for customers and the utility and
that service is safe, adequate, efficient, and reasonable.

SECTION 2.26. Subsections (¢) and (d), Section 13.182, Water Code, are
amended to read as follows:

(c) For ratemaking purposes, the utility commission may treat two or more
municipalities served by a utility as a single class wherever the utility commission
considers that treatment to be appropriate.

(d) The utility commission by rule shall establish a preference that rates under a
consolidated tariff be consolidated by region. The regions under consolidated tariffs
must be determined on a case-by-case basis.




Saturday, May 28, 2011 SENATE JOURNAL 4715

SECTION 2.27. Subsection (d), Section 13.183, Water Code, is amended to
read as follows:

(d) A regulatory authority other than the utility commission may not approve an
acquisition adjustment for a system purchased before the effective date of an
ordinance authorizing acquisition adjustments.

SECTION 2.28. Subsection (a), Section 13.184, Water Code, is amended to read
as follows:

(a) Unless the utility commission establishes alternate rate methodologies in
accordance with Section 13.183(c), the utility commission may not prescribe any rate
that will yield more than a fair return on the invested capital used and useful in
rendering service to the public. The governing body of a municipality exercising its
original jurisdiction over rates and services may use alternate ratemaking
methodologies established by ordinance or by utility commission rule in accordance
with Section 13.183(c). Unless the municipal regulatory authority uses alternate
ratemaking methodologies established by ordinance or by utility commission rule in
accordance with Section 13.183(c), it may not prescribe any rate that will yield more
than a fair return on the invested capital used and useful in rendering service to the
public.

SECTION 2.29. Subsections (d), (k), and (0), Section 13.187, Water Code, are
amended to read as follows:

(d) Except as provided by Subsection (d-1), if the application or the statement of
intent is not substantially complete or does not comply with the regulatory authority's
rules, it may be rejected and the effective date of the rate change may be suspended
until a properly completed application is accepted by the regulatory authority and a
proper statement of intent is provided. The utility commission may also suspend the
effective date of any rate change if the utility does not have a certificate of public
convenience and necessity or a completed application for a certificate or to transfer a
certificate pending before the utility commission or if the utility is delinquent in
paying the assessment and any applicable penalties or interest required by Section
5.701(n) [efthis-eede].

(k) If the regulatory authority receives at least the number of complaints from
ratepayers required for the regulatory authority to set a hearing under Subsection (e),
the regulatory authority may, pending the hearing and a decision, suspend the date the
rate change would otherwise be effective. Except as provided by Subsection (d-1), the
proposed rate may not be suspended for longer than:

(1) 90 days by a local regulatory authority; or
(2) 150 days by the utility commission.

(o) If a regulatory authority other than the utility commission establishes interim
rates or an escrow account, the regulatory authority must make a final determination
on the rates not later than the first anniversary of the effective date of the interim rates
or escrowed rates or the rates are automatically approved as requested by the utility.

SECTION 2.30. Subsection (a), Section 13.188, Water Code, is amended to read
as follows:

(a) Notwithstanding any other provision in this chapter, the utility commission
by rule shall adopt a procedure allowing a utility to file with the utility commission an
application to timely adjust the utility's rates to reflect an increase or decrease in
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documented energy costs in a pass through clause. The utility commission, by rule,
shall require the pass through of documented decreases in energy costs within a
reasonable time. The pass through, whether a decrease or increase, shall be
implemented on no later than an annual basis, unless the utility commission
determines a special circumstance applies.

SECTION 2.31. Subsections (a) and (d), Section 13.241, Water Code, are
amended to read as follows:

(a) In determining whether to grant or amend a certificate of public convenience
and necessity, the utility commission shall ensure that the applicant possesses the
financial, managerial, and technical capability to provide continuous and adequate
service.

(d) Before the utility commission grants a new certificate of convenience and
necessity for an area which would require construction of a physically separate water
or sewer system, the applicant must demonstrate to the utility commission that
regionalization or consolidation with another retail public utility is not economically
feasible.

SECTION 2.32. Subsection (a), Section 13.242, Water Code, is amended to read
as follows:

(a) Unless otherwise specified, a utility, a utility operated by an affected county,
or a water supply or sewer service corporation may not in any way render retail water
or sewer utility service directly or indirectly to the public without first having obtained
from the utility commission a certificate that the present or future public convenience
and necessity will require that installation, operation, or extension, and except as
otherwise provided by this subchapter, a retail public utility may not furnish, make
available, render, or extend retail water or sewer utility service to any area to which
retail water or sewer utility service is being lawfully furnished by another retail public
utility without first having obtained a certificate of public convenience and necessity
that includes the area in which the consuming facility is located.

SECTION 2.33. Section 13.244, Water Code, is amended to read as follows:

Sec. 13.244. APPLICATION; MAPS AND OTHER INFORMATION;
EVIDENCE AND CONSENT. (a) To obtain a certificate of public convenience and
necessity or an amendment to a certificate, a public utility or water supply or sewer
service corporation shall submit to the utility commission an application for a
certificate or for an amendment as provided by this section.

(b) Each public utility and water supply or sewer service corporation shall file
with the utility commission a map or maps showing all its facilities and illustrating
separately facilities for production, transmission, and distribution of its services, and
each certificated retail public utility shall file with the utility commission a map or
maps showing any facilities, customers, or area currently being served outside its
certificated areas.

(c) Each applicant for a certificate or for an amendment shall file with the utility
commission evidence required by the commission to show that the applicant has
received the required consent, franchise, or permit of the proper municipality or other
public authority.

(d) An application for a certificate of public convenience and necessity or for an
amendment to a certificate must contain:




Saturday, May 28, 2011 SENATE JOURNAL 4717

(1) adescription of the proposed service area by:

(A) a metes and bounds survey certified by a licensed state land
surveyor or a registered professional land surveyor;

(B) the Texas State Plane Coordinate System;

(C) verifiable landmarks, including a road, creek, or railroad line; or

(D) if arecorded plat of the area exists, lot and block number;

(2) adescription of any requests for service in the proposed service area;

(3) a capital improvements plan, including a budget and estimated timeline
for construction of all facilities necessary to provide full service to the entire proposed
service area;

(4) adescription of the sources of funding for all facilities;

(5) to the extent known, a description of current and projected land uses,
including densities;

(6) a current financial statement of the applicant;

(7) according to the tax roll of the central appraisal district for each county
in which the proposed service area is located, a list of the owners of each tract of land
that is:

(A) atleast 50 acres; and
(B) wholly or partially located within the proposed service area; and

(8) any other item required by the utility commission.

SECTION 2.34. Subsections (b), (c), and (e), Section 13.245, Water Code, are
amended to read as follows:

(b) Except as provided by Subsection (c), the utility commission may not grant
to a retail public utility a certificate of public convenience and necessity for a service
area within the boundaries or extraterritorial jurisdiction of a municipality without the
consent of the municipality. The municipality may not unreasonably withhold the
consent. As a condition of the consent, a municipality may require that all water and
sewer facilities be designed and constructed in accordance with the municipality's
standards for facilities.

(c) If a municipality has not consented under Subsection (b) before the 180th
day after the date the municipality receives the retail public utility's application, the
utility commission shall grant the certificate of public convenience and necessity
without the consent of the municipality if the utility commission finds that the
municipality:

(1) does not have the ability to provide service; or

(2) has failed to make a good faith effort to provide service on reasonable
terms and conditions.

(e) If the utility commission makes a decision under Subsection (d) regarding
the grant of a certificate of public convenience and necessity without the consent of
the municipality, the municipality or the retail public utility may appeal the decision to
the appropriate state district court. The court shall hear the petition within 120 days
after the date the petition is filed. On final disposition, the court may award reasonable
fees to the prevailing party.

SECTION 2.35. Subsection (c), Section 13.2451, Water Code, is amended to
read as follows:
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(c) The utility commission, after notice to the municipality and an opportunity
for a hearing, may decertify an area outside a municipality's extraterritorial
jurisdiction if the municipality does not provide service to the area on or before the
fifth anniversary of the date the certificate of public convenience and necessity was
granted for the area. This subsection does not apply to a certificate of public
convenience and necessity for an area:

(1) that was transferred to a municipality on approval of the utility
commission; and
(2) in relation to which the municipality has spent public funds.

SECTION 2.36. Subsections (a), (a-1), (b), (c¢), (d), (), (h), and (i), Section
13.246, Water Code, are amended to read as follows:

(a) If an application for a certificate of public convenience and necessity or for
an amendment to a certificate is filed, the utility commission shall cause notice of the
application to be given to affected parties and to each county and groundwater
conservation district that is wholly or partly included in the area proposed to be
certified. If requested, the utility commission shall fix a time and place for a hearing
and give notice of the hearing. Any person affected by the application may intervene
at the hearing.

(a-1) Except as otherwise provided by this subsection, in addition to the notice
required by Subsection (a), the utility commission shall require notice to be mailed to
each owner of a tract of land that is at least 25 acres and is wholly or partially included
in the area proposed to be certified. Notice required under this subsection must be
mailed by first class mail to the owner of the tract according to the most current tax
appraisal rolls of the applicable central appraisal district at the time the utility
commission received the application for the certificate or amendment. Good faith
efforts to comply with the requirements of this subsection shall be considered
adequate notice to landowners. Notice under this subsection is not required for a
matter filed with the utility commission or the commission under:

(1) Section 13.248 or 13.255; or
(2) Chapter 65.

(b) The utility commission may grant applications and issue certificates and
amendments to certificates only if the utility commission finds that a certificate or
amendment is necessary for the service, accommodation, convenience, or safety of the
public. The utility commission may issue a certificate or amendment as requested, or
refuse to issue it, or issue it for the construction of only a portion of the contemplated
system or facility or extension, or for the partial exercise only of the right or privilege
and may impose special conditions necessary to ensure that continuous and adequate
service is provided.

(c) Certificates of public convenience and necessity and amendments to
certificates shall be granted by the utility commission on a nondiscriminatory basis
after consideration by the utility commission of:

(1) the adequacy of service currently provided to the requested area;
(2) the need for additional service in the requested area, including whether
any landowners, prospective landowners, tenants, or residents have requested service;
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(3) the effect of the granting of a certificate or of an amendment on the
recipient of the certificate or amendment, on the landowners in the area, and on any
retail public utility of the same kind already serving the proximate area;

(4) the ability of the applicant to provide adequate service, including
meeting the standards of the commission, taking into consideration the current and
projected density and land use of the area;

(5) the feasibility of obtaining service from an adjacent retail public utility;

(6) the financial ability of the applicant to pay for the facilities necessary to
provide continuous and adequate service and the financial stability of the applicant,
including, if applicable, the adequacy of the applicant's debt-equity ratio;

(7) environmental integrity;

(8) the probable improvement of service or lowering of cost to consumers in
that area resulting from the granting of the certificate or amendment; and

(9) the effect on the land to be included in the certificated area.

(d) The utility commission may require an applicant for a certificate or for an
amendment to provide a bond or other financial assurance in a form and amount
specified by the utility commission to ensure that continuous and adequate utility
service is provided.

(f) If two or more retail public utilities or water supply or sewer service
corporations apply for a certificate of public convenience and necessity to provide
water or sewer utility service to an uncertificated area located in an economically
distressed area and otherwise meet the requirements for obtaining a new certificate,
the utility commission shall grant the certificate to the retail public utility or water
supply or sewer service corporation that is more capable financially, managerially, and
technically of providing continuous and adequate service.

(h) Except as provided by Subsection (i), a landowner who owns a tract of land
that is at least 25 acres and that is wholly or partially located within the proposed
service area may elect to exclude some or all of the landowner's property from the
proposed service area by providing written notice to the utility commission before the
30th day after the date the landowner receives notice of a new application for a
certificate of public convenience and necessity or for an amendment to an existing
certificate of public convenience and necessity. The landowner's election is effective
without a further hearing or other process by the utility commission. If a landowner
makes an election under this subsection, the application shall be modified so that the
electing landowner's property is not included in the proposed service area.

(1) A landowner is not entitled to make an election under Subsection (h) but is
entitled to contest the inclusion of the landowner's property in the proposed service
area at a hearing held by the utility commission regarding the application if the
proposed service area is located within the boundaries or extraterritorial jurisdiction of
a municipality with a population of more than 500,000 and the municipality or a
utility owned by the municipality is the applicant.

SECTION 2.37. Subsection (a), Section 13.247, Water Code, is amended to read
as follows:

(a) If an area is within the boundaries of a municipality, all retail public utilities
certified or entitled to certification under this chapter to provide service or operate
facilities in that area may continue and extend service in its area of public
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convenience and necessity within the area pursuant to the rights granted by its
certificate and this chapter, unless the municipality exercises its power of eminent
domain to acquire the property of the retail public utility under Subsection (d). Except
as provided by Section 13.255, a municipally owned or operated utility may not
provide retail water and sewer utility service within the area certificated to another
retail public utility without first having obtained from the utility commission a
certificate of public convenience and necessity that includes the areas to be served.

SECTION 2.38. Section 13.248, Water Code, is amended to read as follows:

Sec. 13.248. CONTRACTS VALID AND ENFORCEABLE. Contracts between
retail public utilities designating areas to be served and customers to be served by
those retail public utilities, when approved by the utility commission or the executive
director of the utility commission after public notice [and-hearing], are valid and
enforceable and are incorporated into the appropriate areas of public convenience and
necessity.

SECTION 2.39. Subsections (b), (c), and (e), Section 13.250, Water Code, are
amended to read as follows:

(b) Unless the utility commission issues a certificate that neither the present nor
future convenience and necessity will be adversely affected, the holder of a certificate
or a person who possesses facilities used to provide utility service shall not
discontinue, reduce, or impair service to a certified service area or part of a certified
service area except for:

(1) nonpayment of charges for services provided by the certificate holder or
a person who possesses facilities used to provide utility service;

(2) nonpayment of charges for sewer service provided by another retail
public utility under an agreement between the retail public utility and the certificate
holder or a person who possesses facilities used to provide utility service or under a
utility commission-ordered arrangement between the two service providers;

(3) nonuse; or

(4) other similar reasons in the usual course of business.

(c) Any discontinuance, reduction, or impairment of service, whether with or
without approval of the utility commission, shall be in conformity with and subject to
conditions, restrictions, and limitations that the utility commission prescribes.

(e) Not later than the 48th hour after the hour in which a utility files a
bankruptcy petition, the utility shall report this fact to the utility commission and the
commission in writing.

SECTION 2.40. Subsection (d), Section 13.2502, Water Code, is amended to
read as follows:

(d) This section does not limit or extend the jurisdiction of the utility
commission under Section 13.043(g).

SECTION 2.41. Section 13.251, Water Code, is amended to read as follows:

Sec. 13.251. SALE, ASSIGNMENT, OR LEASE OF CERTIFICATE. Except as
provided by Section 13.255 [efthiseede], a utility or a water supply or sewer service
corporation may not sell, assign, or lease a certificate of public convenience and
necessity or any right obtained under a certificate unless the commission has
determined that the purchaser, assignee, or lessee is capable of rendering adequate and
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continuous service to every consumer within the certified area, after considering the
factors under Section 13.246(c) [ef-this-eede]. The sale, assignment, or lease shall be
on the conditions prescribed by the utility commission.

SECTION 2.42. Section 13.252, Water Code, is amended to read as follows:

Sec. 13.252. INTERFERENCE WITH OTHER RETAIL PUBLIC UTILITY. If
a retail public utility in constructing or extending a line, plant, or system interferes or
attempts to interfere with the operation of a line, plant, or system of any other retail
public utility, or furnishes, makes available, renders, or extends retail water or sewer
utility service to any portion of the service area of another retail public utility that has
been granted or is not required to possess a certificate of public convenience and
necessity, the utility commission may issue an order prohibiting the construction,
extension, or provision of service or prescribing terms and conditions for locating the
line, plant, or system affected or for the provision of the service.

SECTION 2.43. Section 13.253, Water Code, is amended to read as follows:

Sec. 13.253. IMPROVEMENTS IN SERVICE; INTERCONNECTING
SERVICE. (a) After notice and hearing, the utility commission or the commission
may:

(1) order any retail public utility that is required by law to possess a
certificate of public convenience and necessity or any retail public utility that
possesses a certificate of public convenience and necessity and is located in an
affected county as defined in Section 16.341 to:

(A) provide specified improvements in its service in a defined area if
service in that area is inadequate or is substantially inferior to service in a comparable
area and it is reasonable to require the retail public utility to provide the improved
service; or

(B) develop, implement, and follow financial, managerial, and technical
practices that are acceptable to the utility commission to ensure that continuous and
adequate service is provided to any areas currently certificated to the retail public
utility if the retail public utility has not provided continuous and adequate service to
any of those areas and, for a utility, to provide financial assurance of the utility's
ability to operate the system in accordance with applicable laws and rules, in the form
of a bond or other financial assurance in a form and amount specified by the utility
commission;

(2) order two or more public utilities or water supply or sewer service
corporations to establish specified facilities for interconnecting service;

(3) order a public utility or water supply or sewer service corporation that
has not demonstrated that it can provide continuous and adequate service from its
drinking water source or sewer treatment facility to obtain service sufficient to meet
its obligation to provide continuous and adequate service on at least a wholesale basis
from another consenting utility service provider; or

(4) issue an emergency order, with or without a hearing, under Section
13.041.

(b) If the utility commission has reason to believe that improvements and repairs
to a water or sewer service system are necessary to enable a retail public utility to
provide continuous and adequate service in any portion of its service area and the
retail public utility has provided financial assurance under Section 341.0355, Health
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and Safety Code, or under this chapter, the utility commission, after providing to the
retail public utility notice and an opportunity to be heard by the commissioners at a
[eommisster] meeting of the utility commission, may immediately order specified
improvements and repairs to the water or sewer system, the costs of which may be
paid by the bond or other financial assurance in an amount determined by the utility
commission not to exceed the amount of the bond or financial assurance. The order
requiring the improvements may be an emergency order if it is issued after the retail
public utility has had an opportunity to be heard [by—the—eemmissioners] at a
[eommisstor] meeting of the utility commission. After notice and hearing, the utility
commission may require a retail public utility to obligate additional money to replace
the financial assurance used for the improvements.

SECTION 2.44. Section 13.254, Water Code, is amended to read as follows:

Sec. 13.254. REVOCATION OR AMENDMENT OF CERTIFICATE. (a) The
utility commission at any time after notice and hearing may[-eftts-own-metionoron
reeeipt-ofa-petition-deseribed-by-Subseetiona—);] revoke or amend any certificate of
public convenience and necessity with the written consent of the certificate holder or
if the utility commission [#] finds that:

(1) the certificate holder has never provided, is no longer providing, is
incapable of providing, or has failed to provide continuous and adequate service in the
area, or part of the area, covered by the certificate;

(2) in an affected county as defined in Section 16.341, the cost of providing
service by the certificate holder is so prohibitively expensive as to constitute denial of
service, provided that, for commercial developments or for residential developments
started after September 1, 1997, in an affected county as defined in Section 16.341,
the fact that the cost of obtaining service from the currently certificated retail public
utility makes the development economically unfeasible does not render such cost
prohibitively expensive in the absence of other relevant factors;

(3) the certificate holder has agreed in writing to allow another retail public
utility to provide service within its service area, except for an interim period, without
amending its certificate; or

(4) the certificate holder has failed to file a cease and desist action pursuant
to Section 13.252 within 180 days of the date that it became aware that another retail
public utility was providing service within its service area, unless the certificate holder
demonstrates good cause for its failure to file such action within the 180 days.

(a-1) As an alternative to decertification under Subsection (a), the owner of a
tract of land that is at least 50 acres and that is not in a platted subdivision actually
receiving water or sewer service may petition the utility commission under this
subsection for expedited release of the area from a certificate of public convenience
and necessity so that the area may receive service from another retail public utility.
The petitioner shall deliver, via certified mail, a copy of the petition to the certificate
holder, who may submit information to the utility commission to controvert
information submitted by the petitioner. The petitioner must demonstrate that:

(1) a written request for service, other than a request for standard residential
or commercial service, has been submitted to the certificate holder, identifying:

(A) the area for which service is sought;




Saturday, May 28, 2011 SENATE JOURNAL 4723

(B) the timeframe within which service is needed for current and
projected service demands in the area;

(C) the level and manner of service needed for current and projected
service demands in the area; and

(D) any additional information requested by the certificate holder that is
reasonably related to determination of the capacity or cost for providing the service;

(2) the certificate holder has been allowed at least 90 calendar days to
review and respond to the written request and the information it contains;

(3) the certificate holder:

(A) has refused to provide the service;

(B) is not capable of providing the service on a continuous and
adequate basis within the timeframe, at the level, or in the manner reasonably needed
or requested by current and projected service demands in the area; or

(C) conditions the provision of service on the payment of costs not
properly allocable directly to the petitioner's service request, as determined by the
utility commission; and

(4) the alternate retail public utility from which the petitioner will be
requesting service is capable of providing continuous and adequate service within the
timeframe, at the level, and in the manner reasonably needed or requested by current
and projected service demands in the area.

(a-2) A landowner is not entitled to make the election described in Subsection
(a-1) or (a-5) but is entitled to contest under Subsection (a) the involuntary
certification of its property in a hearing held by the utility commission if the
landowner's property is located:

(1) within the boundaries of any municipality or the extraterritorial
jurisdiction of a municipality with a population of more than 500,000 and the
municipality or retail public utility owned by the municipality is the holder of the
certificate; or

(2) in a platted subdivision actually receiving water or sewer service.

(a-3) Within 90 calendar days from the date the utility commission determines
the petition filed pursuant to Subsection (a-1) to be administratively complete, the
utility commission shall grant the petition unless the utility commission makes an
express finding that the petitioner failed to satisfy the elements required in Subsection
(a-1) and supports its finding with separate findings and conclusions for each element
based solely on the information provided by the petitioner and the certificate holder.
The utility commission may grant or deny a petition subject to terms and conditions
specifically related to the service request of the petitioner and all relevant information
submitted by the petitioner and the certificate holder. In addition, the utility
commission may require an award of compensation as otherwise provided by this
section.

(a-4) Chapter 2001, Government Code, does not apply to any petition filed
under Subsection (a-1). The decision of the utility commission on the petition is final
after any reconsideration authorized by the utility commission's rules and may not be
appealed.




4724 82nd Legislature — Regular Session 70th Day

(a-5) As an alternative to decertification under Subsection (a) and expedited
release under Subsection (a-1), the owner of a tract of land that is at least 25 acres and
that is not receiving water or sewer service may petition for expedited release of the
area from a certificate of public convenience and necessity and is entitled to that
release if the landowner's property is located in a county with a population of at least
one million, a county adjacent to a county with a population of at least one million, or
a county with a population of more than 200,000 and less than 220,000.

(a-6) The utility commission shall grant a petition received under Subsection
(a-5) not later than the 60th day after the date the landowner files the petition. The
utility commission may not deny a petition received under Subsection (a-5) based on
the fact that a certificate holder is a borrower under a federal loan program. The utility
commission may require an award of compensation by the petitioner to a decertified
retail public utility that is the subject of a petition filed under Subsection (a-5) as
otherwise provided by this section.

(b) Upon written request from the certificate holder, the utility commission
[exeentive-direetor] may cancel the certificate of a utility or water supply corporation
authorized by rule to operate without a certificate of public convenience and necessity
under Section 13.242(c).

(c) If the certificate of any retail public utility is revoked or amended, the utility
commission may require one or more retail public utilities with their consent to
provide service in the area in question. The order of the utility commission shall not
be effective to transfer property.

(d) A retail public utility may not in any way render retail water or sewer service
directly or indirectly to the public in an area that has been decertified under this
section without providing compensation for any property that the utility commission
determines is rendered useless or valueless to the decertified retail public utility as a
result of the decertification.

(e) The determination of the monetary amount of compensation, if any, shall be
determined at the time another retail public utility seeks to provide service in the
previously decertified area and before service is actually provided. The utility
commission shall ensure that the monetary amount of compensation is determined not
later than the 90th calendar day after the date on which a retail public utility notifies
the utility commission of its intent to provide service to the decertified area.

(f) The monetary amount shall be determined by a qualified individual or firm
serving as independent appraiser agreed upon by the decertified retail public utility
and the retail public utility seeking to serve the area. The determination of
compensation by the independent appraiser shall be binding on the utility
commission. The costs of the independent appraiser shall be borne by the retail public
utility seeking to serve the area.

(g) For the purpose of implementing this section, the value of real property
owned and utilized by the retail public utility for its facilities shall be determined
according to the standards set forth in Chapter 21, Property Code, governing actions
in eminent domain and the value of personal property shall be determined according
to the factors in this subsection. The factors ensuring that the compensation to a retail
public utility is just and adequate shall include: the amount of the retail public utility's
debt allocable for service to the area in question; the value of the service facilities of
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the retail public utility located within the area in question; the amount of any
expenditures for planning, design, or construction of service facilities that are
allocable to service to the area in question; the amount of the retail public utility's
contractual obligations allocable to the area in question; any demonstrated impairment
of service or increase of cost to consumers of the retail public utility remaining after
the decertification; the impact on future revenues lost from existing customers;
necessary and reasonable legal expenses and professional fees; and other relevant
factors. The utility commission shall adopt rules governing the evaluation of these
factors.

(g-1) If the retail public utilities cannot agree on an independent appraiser within
10 calendar days after the date on which the retail public utility notifies the utility
commission of its intent to provide service to the decertified area, each retail public
utility shall engage its own appraiser at its own expense, and each appraisal shall be
submitted to the utility commission within 60 calendar days. After receiving the
appraisals, the utility commission shall appoint a third appraiser who shall make a
determination of the compensation within 30 days. The determination may not be less
than the lower appraisal or more than the higher appraisal. Each retail public utility
shall pay half the cost of the third appraisal.

SECTION 2.45. Subsections (a), (b), (c), (d), (e), (g-1), (k), (1), and (m), Section
13.255, Water Code, are amended to read as follows:

(a) In the event that an area is incorporated or annexed by a municipality, either
before or after the effective date of this section, the municipality and a retail public
utility that provides water or sewer service to all or part of the area pursuant to a
certificate of convenience and necessity may agree in writing that all or part of the
area may be served by a municipally owned utility, by a franchised utility, or by the
retail public utility. In this section, the phrase "franchised utility" shall mean a retail
public utility that has been granted a franchise by a municipality to provide water or
sewer service inside municipal boundaries. The agreement may provide for single or
dual certification of all or part of the area, for the purchase of facilities or property,
and for such other or additional terms that the parties may agree on. If a franchised
utility is to serve the area, the franchised utility shall also be a party to the agreement.
The executed agreement shall be filed with the utility commission, and the utility
commission, on receipt of the agreement, shall incorporate the terms of the agreement
into the respective certificates of convenience and necessity of the parties to the
agreement.

(b) If an agreement is not executed within 180 days after the municipality, in
writing, notifies the retail public utility of its intent to provide service to the
incorporated or annexed area, and if the municipality desires and intends to provide
retail utility service to the area, the municipality, prior to providing service to the area,
shall file an application with the utility commission to grant single certification to the
municipally owned water or sewer utility or to a franchised utility. If an application
for single certification is filed, the utility commission shall fix a time and place for a
hearing and give notice of the hearing to the municipality and franchised utility, if any,
and notice of the application and hearing to the retail public utility.
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(c) The utility commission shall grant single certification to the municipality.
The utility commission shall also determine whether single certification as requested
by t}mnicipality would result in property of a retail public utility being rendered
useless or valueless to the retail public utility, and shall determine in its order the
monetary amount that is adequate and just to compensate the retail public utility for
such property. If the municipality in its application has requested the transfer of
specified property of the retail public utility to the municipality or to a franchised
utility, the utility commission shall also determine in its order the adequate and just
compensation to be paid for such property pursuant to the provisions of this section,
including an award for damages to property remaining in the ownership of the retail
public utility after single certification. The order of the utility commission shall not be
effective to transfer property. A transfer of property may only be obtained under this
section by a court judgment rendered pursuant to Subsection (d) or (e) [ef—this
seetiert]. The grant of single certification by the utility commission shall go into effect
on the date the municipality or franchised utility, as the case may be, pays adequate
and just compensation pursuant to court order, or pays an amount into the registry of
the court or to the retail public utility under Subsection (f). If the court judgment
provides that the retail public utility is not entitled to any compensation, the grant of
single certification shall go into effect when the court judgment becomes final. The
municipality or franchised utility must provide to each customer of the retail public
utility being acquired an individual written notice within 60 days after the effective
date for the transfer specified in the court judgment. The notice must clearly advise
the customer of the identity of the new service provider, the reason for the transfer, the
rates to be charged by the new service provider, and the effective date of those rates.

(d) In the event the final order of the utility commission is not appealed within
30 days, the municipality may request the district court of Travis County to enter a
judgment consistent with the order of the utility commission. In such event, the court
shall render a judgment that: T

(1) transfers to the municipally owned utility or franchised utility title to
property to be transferred to the municipally owned utility or franchised utility as
delineated by the utility commission's final order and property determined by the
utility commission to be rendered useless or valueless by the granting of single
certification; and

(2) orders payment to the retail public utility of adequate and just
compensation for the property as determined by the utility commission in its final
order.

(e) Any party that is aggrieved by a final order of the utility commission under
this section may file an appeal with the district court of Travis County within 30 days
after the order becomes final. The hearing in such an appeal before the district court
shall be by trial de novo on all issues. After the hearing, if the court determines that
the municipally owned utility or franchised utility is entitled to single certification
under the provisions of this section, the court shall enter a judgment that:
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(1) transfers to the municipally owned utility or franchised utility title to
property requested by the municipality to be transferred to the municipally owned
utility or franchised utility and located within the singly certificated area and property
determined by the court or jury to be rendered useless or valueless by the granting of
single certification; and

(2) orders payment in accordance with Subsection (g) [efthisseetior] to the
retail public utility of adequate and just compensation for the property transferred and
for the property damaged as determined by the court or jury.

(g-1) The utility commission shall adopt rules governing the evaluation of the
factors to be considered in determining the monetary compensation under Subsection
(g). The utility commission by rule shall adopt procedures to ensure that the total
compensation to be paid to a retail public utility under Subsection (g) is determined
not later than the 90th calendar day after the date on which the utility commission
determines that the municipality's application is administratively complete.

(k) The following conditions apply when a municipality or franchised utility
makes an application to acquire the service area or facilities of a retail public utility
described in Subsection (j)(2):

(1) the utility commission or court must determine that the service provided
by the retail public utility is substandard or its rates are unreasonable in view of the
reasonable expenses of the utility;

(2) if the municipality abandons its application, the court or the utility
commission is authorized to award to the retail public utility its reasonable expenses
related to the proceeding hereunder, including attorney fees; and

(3) unless otherwise agreed by the retail public utility, the municipality must
take the entire utility property of the retail public utility in a proceeding hereunder.

() For an area incorporated by a municipality, the compensation provided under
Subsection (g) shall be determined by a qualified individual or firm to serve as
independent appraiser, who shall be selected by the affected retail public utility, and
the costs of the appraiser shall be paid by the municipality. For an area annexed by a
municipality, the compensation provided under Subsection (g) shall be determined by
a qualified individual or firm to which the municipality and the retail public utility
agree to serve as independent appraiser. If the retail public utility and the municipality
are unable to agree on a single individual or firm to serve as the independent appraiser
before the 11th day after the date the retail public utility or municipality notifies the
other party of the impasse, the retail public utility and municipality each shall appoint
a qualified individual or firm to serve as independent appraiser. On or before the 10th
business day after the date of their appointment, the independent appraisers shall meet
to reach an agreed determination of the amount of compensation. If the appraisers are
unable to agree on a determination before the 16th business day after the date of their
first meeting under this subsection, the retail public utility or municipality may
petition the utility commission or a person the utility commission designates for the
purpose to appoint a third qualified independent appraiser to reconcile the appraisals
of the two originally appointed appraisers. The determination of the third appraiser
may not be less than the lesser or more than the greater of the two original appraisals.
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The costs of the independent appraisers for an annexed area shall be shared equally by
the retail public utility and the municipality. The determination of compensation under
this subsection is binding on the utility commission.

(m) The utility commission shall deny an application for single certification by a
municipality that fails to demonstrate compliance with the commission's minimum
requirements for public drinking water systems.

SECTION 2.46. Section 13.2551, Water Code, is amended to read as follows:

Sec. 13.2551. COMPLETION OF DECERTIFICATION. (a) As a condition to
decertification or single certification under Section 13.254 or 13.255, and on request
by an affected retail public utility, the utility commission may order:

(1) the retail public utility seeking to provide service to a decertified area to
serve the entire service area of the retail public utility that is being decertified; and

(2) the transfer of the entire certificate of public convenience and necessity
of a partially decertified retail public utility to the retail public utility seeking to
provide service to the decertified area.

(b) The utility commission shall order service to the entire area under Subsection
(a) if the utility commission finds that the decertified retail public utility will be
unable to provide continuous and adequate service at an affordable cost to the
remaining customers.

(c) The utility commission shall require the retail public utility seeking to
provide service to the decertified area to provide continuous and adequate service to
the remaining customers at a cost comparable to the cost of that service to its other
customers and shall establish the terms under which the service must be provided. The
terms may include:

(1) transferring debt and other contract obligations;

(2) transferring real and personal property;

(3) establishing interim service rates for affected customers during specified
times; and

(4) other provisions necessary for the just and reasonable allocation of
assets and liabilities.

(d) The retail public utility seeking decertification shall not charge the affected
customers any transfer fee or other fee to obtain service other than the retail public
utility's usual and customary rates for monthly service or the interim rates set by the
utility commission, if applicable.

(e) The utility commission shall not order compensation to the decertificated
retail utility if service to the entire service area is ordered under this section.

SECTION 2.47. Subsections (e), (i), (1), and (s), Section 13.257, Water Code,
are amended to read as follows:

(e) The notice must be given to the prospective purchaser before the execution
of a binding contract of purchase and sale. The notice may be given separately or as
an addendum to or paragraph of the contract. If the seller fails to provide the notice
required by this section, the purchaser may terminate the contract. If the seller
provides the notice at or before the closing of the purchase and sale contract and the
purchaser elects to close even though the notice was not timely provided before the
execution of the contract, it is conclusively presumed that the purchaser has waived all
rights to terminate the contract and recover damages or pursue other remedies or
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rights under this section. Notwithstanding any provision of this section to the contrary,
a seller, title insurance company, real estate broker, or examining attorney, or an agent,
representative, or person acting on behalf of the seller, company, broker, or attorney, is
not liable for damages under Subsection (m) or (n) or liable for any other damages to
any person for:

(1) failing to provide the notice required by this section to a purchaser
before the execution of a binding contract of purchase and sale or at or before the
closing of the purchase and sale contract if:

(A) the utility service provider did not file the map of the certificated
service area in the real property records of the county in which the service area is
located and with the utility commission depicting the boundaries of the service area of
the utility service provider as shown in the real property records of the county in
which the service area is located; and

(B) the utility commission did not maintain an accurate map of the
certificated service area of the utility service provider as required by this chapter; or

(2) unintentionally providing a notice required by this section that is
incorrect under the circumstances before the execution of a binding contract of
purchase and sale or at or before the closing of the purchase and sale contract.

(1) If the notice is given at closing as provided by Subsection (g), a purchaser, or
the purchaser's heirs, successors, or assigns, may not maintain an action for damages
or maintain an action against a seller, title insurance company, real estate broker, or
lienholder, or any agent, representative, or person acting on behalf of the seller,
company, broker, or lienholder, by reason of the seller's use of the information filed
with the utility commission by the utility service provider or the seller's use of the
map of the certificated service area of the utility service provider filed in the real
property records to determine whether the property to be purchased is within the
certificated service area of the utility service provider. An action may not be
maintained against a title insurance company for the failure to disclose that the
described real property is included within the certificated service area of a utility
service provider if the utility service provider did not file in the real property records
or with the utility commission the map of the certificated service area.

(r) A utility service provider shall:

(1) record in the real property records of each county in which the service
area or a portion of the service area is located a certified copy of the map of the
certificate of public convenience and necessity and of any amendment to the
certificate as contained in the utility commission's records, and a boundary description
of the service area by:

(A) a metes and bounds survey certified by a licensed state land
surveyor or a registered professional land surveyor;

(B) the Texas State Plane Coordinate System;

(C) verifiable landmarks, including a road, creek, or railroad line; or

(D) if arecorded plat of the area exists, lot and block number; and

(2) submit to the executive director of the utility commission evidence of
the recording.
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(s) Each county shall accept and file in its real property records a utility service
provider's map presented to the county clerk under this section if the map meets filing
requirements, does not exceed 11 inches by 17 inches in size, and is accompanied by
the appropriate fee. The recording required by this section must be completed not later
than the 31st day after the date a utility service provider receives a final order from the
utility commission granting an application for a new certificate or for an amendment
to a certificate that results in a change in the utility service provider's service area.

SECTION 2.48. Subsections (a) through (g), Section 13.301, Water Code, are
amended to read as follows:

(a) A utility or a water supply or sewer service corporation, on or before the
120th day before the effective date of a sale, acquisition, lease, or rental of a water or
sewer system that is required by law to possess a certificate of public convenience and
necessity or the effective date of a merger or consolidation with such a utility or water
supply or sewer service corporation, shall:

(1) file a written application with the utility commission; and

(2) unless public notice is waived by the executive director of the utility
commission for good cause shown, give public notice of the action.

(b) The utility commission may require that the person purchasing or acquiring
the water or sewer system demonstrate adequate financial, managerial, and technical
capability for providing continuous and adequate service to the requested area and any
areas currently certificated to the person.

(c) If the person purchasing or acquiring the water or sewer system cannot
demonstrate adequate financial capability, the utility commission may require that the
person provide a bond or other financial assurance in a form and amount specified by
the utility commission to ensure continuous and adequate utility service is provided.

(d) The utility commission shall, with or without a public hearing, investigate
the sale, acquisition, lease, or rental to determine whether the transaction will serve
the public interest.

(e) Before the expiration of the 120-day notification period, the executive
director of the utility commission shall notify all known parties to the transaction and
the Office of Public Utility Counsel whether [ef] the executive director of the utility
commission will [direetor's—deeiston—whetherte]| request that the utility commission
hold a public hearing to determine if the transaction will serve the public interest. The
executive director of the utility commission may request a hearing if:

(1) the application filed with the utility commission or the public notice was
improper;

(2) the person purchasing or acquiring the water or sewer system has not
demonstrated adequate financial, managerial, and technical capability for providing
continuous and adequate service to the service area being acquired and to any areas
currently certificated to the person;

(3) the person or an affiliated interest of the person purchasing or acquiring
the water or sewer system has a history of:

(A) noncompliance with the requirements of the utility commission, the
commission, or the [Fexas] Department of State Health Services; or
" (B) continuing mismanagement or misuse of revenues as a utility
service provider;
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(4) the person purchasing or acquiring the water or sewer system cannot
demonstrate the financial ability to provide the necessary capital investment to ensure
the provision of continuous and adequate service to the customers of the water or
sewer system; or

(5) there are concerns that the transaction may not serve the public interest,
after the application of the considerations provided by Section 13.246(c) for
determining whether to grant a certificate of convenience and necessity.

(f) Unless the executive director of the utility commission requests that a public
hearing be held, the sale, acquisition, lease, or rental may be completed as proposed:

(1) at the end of the 120-day period; or

(2) at any time after the executive director of the utility commission notifies
the utility or water supply or sewer service corporation that a hearing will not be
requested.

(g) If a hearing is requested or if the utility or water supply or sewer service
corporation fails to make the application as required or to provide public notice, the
sale, acquisition, lease, or rental may not be completed unless the utility commission
determines that the proposed transaction serves the public interest.

SECTION 2.49. Section 13.302, Water Code, is amended to read as follows:

Sec. 13.302. PURCHASE OF VOTING STOCK IN ANOTHER PUBLIC
UTILITY: REPORT. (a) A utility may not purchase voting stock in another utility
doing business in this state and a person may not acquire a controlling interest in a
utility doing business in this state unless the person or utility files a written application
with the utility commission not later than the 61st day before the date on which the
transaction is to occur.

(b) The utility commission may require that a person acquiring a controlling
interest in a utility demonstrate adequate financial, managerial, and technical
capability for providing continuous and adequate service to the requested area and any
areas currently certificated to the person.

(c) If the person acquiring a controlling interest cannot demonstrate adequate
financial capability, the utility commission may require that the person provide a bond
or other financial assurance in a form and amount specified by the utility commission
to ensure continuous and adequate utility service is provided.

(d) The executive director of the utility commission may request that the utility
commission hold a public hearing on the transaction if the executive director of the
utility commission believes that a criterion prescribed by Section 13.301(e) applies.

(e) Unless the executive director of the utility commission requests that a public
hearing be held, the purchase or acquisition may be completed as proposed:

(1) at the end of the 60-day period; or

(2) at any time after the executive director of the utility commission notifies
the person or utility that a hearing will not be requested.

(f) If a hearing is requested or if the person or utility fails to make the
application to the utility commission as required, the purchase or acquisition may not
be completed unless the utility commission determines that the proposed transaction
serves the public interest. A purchase or acquisition that is not completed in
accordance with the provisions of this section is void.

SECTION 2.50. Section 13.303, Water Code, is amended to read as follows:
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Sec. 13.303. LOANS TO STOCKHOLDERS: REPORT. A utility may not loan
money, stocks, bonds, notes, or other evidences of indebtedness to any corporation or
person owning or holding directly or indirectly any stock of the utility unless the
utility reports the transaction to the utility commission within 60 days after the date of
the transaction.

SECTION 2.51. Section 13.304, Water Code, is amended to read as follows:

Sec. 13.304. FORECLOSURE REPORT. (a) A utility that receives notice that
all or a portion of the utility's facilities or property used to provide utility service are
being posted for foreclosure shall notify the utility commission and the commission in
writing of that fact not later than the 10th day after the date on which the utility
receives the notice.

(b) A financial institution that forecloses on a utility or on any part of the
utility's facilities or property that are used to provide utility service is not required to
provide the 120-day notice prescribed by Section 13.301, but shall provide written
notice to the utility commission and the commission before the 30th day preceding the
date on which the foreclosure is completed.

(c) The financial institution may operate the utility for an interim period
prescribed by utility commission rule before transferring or otherwise obtaining a
certificate of convenience and necessity. A financial institution that operates a utility
during an interim period under this subsection is subject to each utility commission
rule to which the utility was subject and in the same manner.

SECTION 2.52. Section 13.341, Water Code, is amended to read as follows:

Sec. 13.341. JURISDICTION OVER AFFILIATED INTERESTS. The utility
commission has jurisdiction over affiliated interests having transactions with utilities
under the jurisdiction of the utility commission to the extent of access to all accounts
and records of those affiliated interests relating to such transactions, including but in
no way limited to accounts and records of joint or general expenses, any portion of
which may be applicable to those transactions.

SECTION 2.53. Section 13.342, Water Code, is amended to read as follows:

Sec. 13.342. DISCLOSURE OF SUBSTANTIAL INTEREST IN VOTING
SECURITIES. The utility commission may require the disclosure of the identity and
respective interests of every owner of any substantial interest in the voting securities
of any utility or its affiliated interest. One percent or more is a substantial interest
within the meaning of this section.

SECTION 2.54. Subsection (a), Section 13.343, Water Code, is amended to read
as follows:

(a) The owner of a utility that supplies retail water service may not contract to
purchase from an affiliated supplier wholesale water service for any of that owner's
systems unless:

(1) the wholesale service is provided for not more than 90 days to remedy
an emergency condition, as defined by utility commission or commission rule; or

(2) the executive director of the utility commission determines that the
utility cannot obtain wholesale water service from another source at a lower cost than
from the affiliate.

SECTION 2.55. Section 13.381, Water Code, is amended to read as follows:
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Sec. 13.381. RIGHT TO JUDICIAL REVIEW; EVIDENCE. Any party to a
proceeding before the utility commission or the commission is entitled to judicial
review under the substantial evidence rule.

SECTION 2.56. Subsection (a), Section 13.382, Water Code, is amended to read
as follows:

(a) Any party represented by counsel who alleges that existing rates are
excessive or that rates prescribed by the utility commission are excessive and who is a
prevailing party in proceedings for review of a utility commission order or decision
may in the same action recover against the regulation fund reasonable fees for
attorneys and expert witnesses and other costs incurred by him before the utility
commission and the court. The amount of the attorney's fees shall be fixed by the
court.

SECTION 2.57. Section 13.411, Water Code, is amended to read as follows:

Sec. 13.411. ACTION TO ENJOIN OR REQUIRE COMPLIANCE. (a) If the
utility commission or the commission has reason to believe that any retail public
utility or any other person or corporation is engaged in or is about to engage in any act
in violation of this chapter or of any order or rule of the utility commission or the
commission entered or adopted under this chapter or that any retail public utility or
any other person or corporation is failing to comply with this chapter or with any rule
or order, the attorney general on request of the utility commission or the commission,
in addition to any other remedies provided in this chapter, shall bring an action in a
court of competent jurisdiction in the name of and on behalf of the utility commission
or the commission against the retail public utility or other person or corporation to
enjoin the commencement or continuation of any act or to require compliance with
this chapter or the rule or order.

(b) If the executive director of the utility commission or the executive director of
the commission has reason to believe that the failure of the owner or operator of a
water utility to properly operate, maintain, or provide adequate facilities presents an
imminent threat to human health or safety, the executive director of the utility
commission or the executive director of the commission shall immediately:

(1) notify the utility's representative; and
(2) initiate enforcement action consistent with:
(A) this subchapter; and
(B) procedural rules adopted by the utility commission or the
commission.

SECTION 2.58. Section 13.4115, Water Code, is amended to read as follows:

Sec. 13.4115. ACTION TO REQUIRE ADJUSTMENT TO CONSUMER
CHARGE; PENALTY. In regard to a customer complaint arising out of a charge made
by a public utility, if the utility commission [the—exeeutive—direetor| finds that the
utility has failed to make the proper adjustment to the customer's bill after the
conclusion of the complaint process established by the utility commission, the utility
commission may issue an order requiring the utility to make the adjustment. Failure to
comply with the order within 30 days of receiving the order is a violation for which
the utility commission may impose an administrative penalty under Section 13.4151.

SECTION 2.59. Subsections (a), (f), and (g), Section 13.412, Water Code, are
amended to read as follows:
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(a) At the request of the utility commission or the commission, the attorney
general shall bring suit for the appointment of a receiver to collect the assets and carry
on the business of a water or sewer utility that:

(1) has abandoned operation of its facilities;

(2) informs the utility commission or the commission that the owner is
abandoning the system;

(3) violates a final order of the utility commission or the commission; or

(4) allows any property owned or controlled by it to be used in violation of
a final order of the utility commission or the commission.

(f) For purposes of this section and Section 13.4132, abandonment may include
but is not limited to:

(1) failure to pay a bill or obligation owed to a retail public utility or to an
electric or gas utility with the result that the utility service provider has issued a notice
of discontinuance of necessary services;

(2) failure to provide appropriate water or wastewater treatment so that a
potential health hazard results;

(3) failure to adequately maintain facilities, resulting in potential health
hazards, extended outages, or repeated service interruptions;

(4) failure to provide customers adequate notice of a health hazard or
potential health hazard;

(5) failure to secure an alternative available water supply during an outage;

(6) displaying a pattern of hostility toward or repeatedly failing to respond
to the utility commission or the commission or the utility's customers; and

(7) failure to provide the utility commission or the commission with
adequate information on how to contact the utility for normal business and emergency
purposes.

(g) Notwithstanding Section 64.021, Civil Practice and Remedies Code, a
receiver appointed under this section may seck [eemmtsster| approval from the utility
commission and the commission to acquire the water or sewer utility's facilities and
transfer the utility's certificate of convenience and necessity. The receiver must apply
in accordance with Subchapter H.

SECTION 2.60. Section 13.413, Water Code, is amended to read as follows:

Sec. 13.413. PAYMENT OF COSTS OF RECEIVERSHIP. The receiver may,
subject to the approval of the court and after giving notice to all interested parties, sell
or otherwise dispose of all or part of the real or personal property of a water or sewer
utility against which a proceeding has been brought under this subchapter to pay the
costs incurred in the operation of the receivership. The costs include:

(1) payment of fees to the receiver for his services;

(2) payment of fees to attorneys, accountants, engineers, or any other person
or entity that provides goods or services necessary to the operation of the receivership;
and

(3) payment of costs incurred in ensuring that any property owned or
controlled by a water or sewer utility is not used in violation of a final order of the
utility commission or the commission.

SECTION 2.61. Section 13.4131, Water Code, is amended to read as follows:
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Sec. 13.4131. SUPERVISION OF CERTAIN UTILITIES. (a) The utility
commission, after providing to the utility notice and an opportunity for a hearing, may
place a utility under supervision for gross or continuing mismanagement, gross or
continuing noncompliance with this chapter or a rule adopted under this chapter
[commission—rales|, or noncompliance with an order issued under this chapter
[eormmisston-orders|.

(b) While supervising a utility, the utility commission may require the utility to
abide by conditions and requirements prescribed by the utility commission, including:

(1) management requirements;

(2) additional reporting requirements;

(3) restrictions on hiring, salary or benefit increases, capital investment,
borrowing, stock issuance or dividend declarations, and liquidation of assets; and

(4) arequirement that the utility place the utility's funds into an account in a
financial institution approved by the utility commission and use of those funds shall
be restricted to reasonable and necessary utility expenses.

(c) While supervising a utility, the utility commission may require that the utility
obtain [eemmission] approval from the utility commission before taking any action
that may be restricted under Subsection (b) [efthis-seetierr]. Any action or transaction
which occurs without [eemsaisster| approval may be voided by the utility
commission.

SECTION 2.62. Subsections (a) and (c), Section 13.4133, Water Code, are
amended to read as follows:

(a) Notwithstanding the requirements of Section 13.187 [efthiseede], the utility
commission may authorize an emergency rate increase for a utility for which a person
has been appointed under Section 13.4132 [efthis-eede] or for which a receiver has
been appointed under Section 13.412 [ef-this—eede] if the increase is necessary to
ensure the provision of continuous and adequate services to the utility's customers.

(c) The utility commission shall schedule a hearing to establish a final rate
within 15 months after the date on which an emergency rate increase takes effect. The
utility commission shall require the utility to provide notice of the hearing to each
customer and to the Office of Public Utility Counsel. The additional revenues
collected under an emergency rate increase are subject to refund if the utility
commission finds that the rate increase was larger than necessary to ensure continuous
and adequate service.

SECTION 2.63. Subsections (a) and (c), Section 13.414, Water Code, are
amended to read as follows:

(a) Any retail public utility or affiliated interest that violates this chapter, fails to
perform a duty imposed on it, or fails, neglects, or refuses to obey an order, rule,
direction, or requirement of the utility commission or the commission or decree or
judgment of a court is subject to a civil penalty of not less than $100 nor more than
$5,000 for each violation.

(c) The attorney general shall institute suit on his own initiative or at the request
of, in the name of, and on behalf of the utility commission or the commission in a
court of competent jurisdiction to recover the penalty under this section.

SECTION 2.64. Subsections (a) through (k) and (m), Section 13.4151, Water
Code, are amended to read as follows:
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(a) Ifaperson, affiliated interest, or entity subject to the jurisdiction of the utility
commission or the commission violates this chapter or a rule or order adopted under
this chapter, the utility commission or the commission, as applicable, may assess a
penalty against that person, affiliated interest, or entity as provided by this section.
The penalty may be in an amount not to exceed $500 a day. Each day a violation
continues may be considered a separate violation.

(b) In determining the amount of the penalty, the utility commission or the
commission shall consider:

(1) the nature, circumstances, extent, duration, and gravity of the prohibited
acts or omissions;
(2) with respect to the alleged violator:

(A) the history and extent of previous violations;

(B) the degree of culpability, including whether the violation was
attributable to mechanical or electrical failures and whether the violation could have
been reasonably anticipated and avoided;

(C) the demonstrated good faith, including actions taken by the person,
affiliated interest, or entity to correct the cause of the violation;

(D) any economic benefit gained through the violation; and

(E) the amount necessary to deter future violations; and

(3) any other matters that justice requires.

(c) If, after examination of a possible violation and the facts surrounding that
possible violation, the executive director of the utility commission or the executive
director of the commission concludes that a violation has occurred, the executive
director of the utility commission or the executive director of the commission may
issue a preliminary report stating the facts on which that conclusion is based,
recommending that a penalty under this section be imposed on the person, affiliated
interest, or retail public utility charged, and recommending the amount of that
proposed penalty. The executive director of the utility commission or the executive
director of the commission shall base the recommended amount of the proposed
penalty on the factors provided by Subsection (b) [efthis-seetiorr|, and shall analyze
each factor for the benefit of the agency [eommisstor].

(d) Not later than the 10th day after the date on which the report is issued, the
executive director of the utility commission or the executive director of the
commission shall give written notice of the report to the person, affiliated interest, or
retail public utility charged with the violation. The notice shall include a brief
summary of the charges, a statement of the amount of the penalty recommended, and
a statement of the right of the person, affiliated interest, or retail public utility charged
to a hearing on the occurrence of the violation, the amount of the penalty, or both.

(e) Not later than the 20th day after the date on which notice is received, the
person, affiliated interest, or retail public utility charged may give the agency
[commisstor] written consent to the [exeentive—eireeters] report described by
Subsection (¢), including the recommended penalty, or may make a written request for
a hearing.

(f) If the person, affiliated interest, or retail public utility charged with the
violation consents to the penalty recommended in the report described by Subsection

(c) [by—the—exeeutive—direetor] or fails to timely respond to the notice, the utility
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commission or the commission by order shall assess that penalty or order a hearing to
be held on the ﬁndmgs and recommendations in the [exeewtive-direeters| report. If
the utility commission or the commission assesses the penalty recommended by the
report, the utility commission or the commission shall give written notice to the
person, affiliated interest, or retail public utility charged of its decision.

(g) If the person, affiliated interest, or retail public utility charged requests or the
utility commission or the commission orders a hearing, the agency [eemmission] shall
call a hearing and give notice of the hearing. As a result of the hearing, the agency
[eommisstor] by order may find that a violation has occurred and may assess a civil
penalty, may find that a violation has occurred but that no penalty should be assessed,
or may find that no violation has occurred. All proceedings under this subsection are
subject to Chapter 2001, Government Code. In making any penalty decision, the
agency [eemmissient| shall analyze each of the factors provided by Subsection (b) [ef
this-seetion].

(h) The utility commission or the commission shall give notice of its decision to
the person, affiliated interest, or retail public utility charged, and if the agency
[eemmisster] finds that a violation has occurred and has assessed a penalty, the
agency [eemmissierr] shall give written notice to the person, affiliated interest, or
retail public utility charged of its findings, of the amount of the penalty, and of the
person's, affiliated interest's, or retail public utility's right to judicial review of the
agency's [eemmmisstonts] order. If the agency [eemmssion]| is required to give notice
of a penalty under this subsection or Subsection (f) [ef—this—seetion], the agency
[eemmission] shall file notice of the agency's [its] decision in the Texas Register not
later than the 10th day after the date on which the decision is adopted.

(1) Within the 30-day period immediately following the day on which the
agency's [eemmisstons| order is final, as provided by Subchapter F, Chapter 2001,
Government Code, the person, affiliated interest, or retail public utility charged w1th
the penalty shall:

(1) pay the penalty in full; or
(2) if the person, affiliated interest, or retail public utility seeks judicial
review of the fact of the violation, the amount of the penalty, or both:
(A) forward the amount of the penalty to the agency [eemmission] for
placement in an escrow account; or
(B) post with the agency [eemmisstor| a supersedeas bond in a form
approved by the agency [eemmissier| for the amount of the penalty to be effective
until all judicial review of the order or decision is final.

(j) Failure to forward the money to or to post the bond with the agency
[eommisstor] within the time provided by Subsection (i) [efthis-seetiert| constitutes a
waiver of all legal rights to judicial review. If the person, affiliated interest, or retail
public utility charged fails to forward the money or post the bond as provided by
Subsection (i) [efthis-seetion|, the agency [eemmnissien| or the executive director of
the agency may forward the matter to the attorney general for enforcement. -

(k) Judicial review of the order or decision of the agency [eemmnission]
assessing the penalty shall be under the substantial evidence rule and may be
instituted by filing a petition with a district court in Travis County, as provided by
Subchapter G, Chapter 2001, Government Code.
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(m) Notwithstanding any other provision of law, the agency [eemmisster] may
compromise, modify, extend the time for payment of, or remit, with or without
condition, any penalty imposed under this section.

SECTION 2.65. Section 13.417, Water Code, is amended to read as follows:

Sec. 13.417. CONTEMPT PROCEEDINGS. If any person or retail public
utility fails to comply with any lawful order of the utility commission or the
commission or with any subpoena or subpoena duces tecum or if any witness refuses
to testify about any matter on which he may be lawfully interrogated, the utility
commission or the commission may apply to any court of competent jurisdiction to
compel obedience by proceedings for contempt.

SECTION 2.66. Section 13.418, Water Code, is amended to read as follows:

Sec. 13.418. DISPOSITION OF FINES AND PENALTIES; WATER UTILITY
IMPROVEMENT ACCOUNT. (a) Fines and penalties collected under this chapter
from a retail public utility that is not a public utility in other than criminal proceedings

shall be [paid-to-the-commissionand]| deposited in the general revenue fund.

(b) Fines and penalties collected from a public utility under this chapter in other
than criminal proceedings shall be [paid—te—the—eommission—and]| deposited in the
water utility improvement account as provided by Section 341.0485, Health and
Safety Code.

SECTION 2.67. Subdivision (7), Section 13.501, Water Code, is amended to
read as follows:

(7) "Multiple use facility" means commercial or industrial parks, office
complexes, marinas, and others specifically identified in utility commission rules with
five or more units.

SECTION 2.68. Subsection (e), Section 13.502, Water Code, is amended to read
as follows:

(e) An owner of an apartment house, manufactured home rental community, or
multiple use facility or a manager of a condominium may not change from
submetered billing to allocated billing unless:

(1) the executive director of the utility commission approves of the change
in writing after a demonstration of good cause, including meter reading or billing
problems that could not feasibly be corrected or equipment failures; and

(2) the property owner meets rental agreement requirements established by
the utility commission.

SECTION 2.69. Subsections (a), (b), and (e), Section 13.503, Water Code, are
amended to read as follows:

(a) The utility commission shall encourage submetering of individual rental or
dwelling units by master meter operators or building owners to enhance the
conservation of water resources.

(b) Notwithstanding any other law, the utility commission shall adopt rules and
standards under which an owner, operator, or manager of an apartment house,
manufactured home rental community, or multiple use facility that is not individually
metered for water for each rental or dwelling unit may install submetering equipment
for each individual rental or dwelling unit for the purpose of fairly allocating the cost
of each individual rental or dwelling unit's water consumption, including wastewater
charges based on water consumption. In addition to other appropriate safeguards for
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the tenant, the rules shall require that, except as provided by this section, an apartment
house owner, manufactured home rental community owner, multiple use facility
owner, or condominium manager may not impose on the tenant any extra charges,
over and above the cost per gallon and any other applicable taxes and surcharges that
are charged by the retail public utility to the owner or manager, and that the rental unit
or apartment house owner or manager shall maintain adequate records regarding
submetering and make the records available for inspection by the tenant during
reasonable business hours. The rules shall allow an owner or manager to charge a
tenant a fee for late payment of a submetered water bill if the amount of the fee does
not exceed five percent of the bill paid late. All submetering equipment is subject to
the rules and standards established by the utility commission for accuracy, testing, and
record keeping of meters installed by utilities and to the meter-testing requirements of
Section 13.140 [efthis-code].

(e) The utility commission may authorize a building owner to use submetering
equipment that relies on integrated radio based meter reading systems and remote
registration in a building plumbing system using submeters that comply with
nationally recognized plumbing standards and are as accurate as utility water meters
in single application conditions.

SECTION 2.70. Section 13.5031, Water Code, is amended to read as follows:

Sec. 13.5031. NONSUBMETERING RULES. Notwithstanding any other law,
the utility commission shall adopt rules and standards governing billing systems or
methods used by manufactured home rental community owners, apartment house
owners, condominium managers, or owners of other multiple use facilities for
prorating or allocating among tenants nonsubmetered master metered utility service
costs. In addition to other appropriate safeguards for the tenant, those rules shall
require that:

(1) the rental agreement contain a clear written description of the method of
calculation of the allocation of nonsubmetered master metered utilities for the
manufactured home rental community, apartment house, or multiple use facility;

(2) the rental agreement contain a statement of the average manufactured
home, apartment, or multiple use facility unit monthly bill for all units for any
allocation of those utilities for the previous calendar year;

(3) except as provided by this section, an owner or condominium manager
may not impose additional charges on a tenant in excess of the actual charges imposed
on the owner or condominium manager for utility consumption by the manufactured
home rental community, apartment house, or multiple use facility;

(4) the owner or condominium manager shall maintain adequate records
regarding the utility consumption of the manufactured home rental community,
apartment house, or multiple use facility, the charges assessed by the retail public
utility, and the allocation of the utility costs to the tenants;

(5) the owner or condominium manager shall maintain all necessary records
concerning utility allocations, including the retail public utility's bills, and shall make
the records available for inspection by the tenants during normal business hours; and

(6) the owner or condominium manager may charge a tenant a fee for late
payment of an allocated water bill if the amount of the fee does not exceed five
percent of the bill paid late.
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SECTION 2.71. Section 13.505, Water Code, is amended to read as follows:

Sec. 13.505. ENFORCEMENT. In addition to the enforcement provisions
contained in Subchapter K [ef—this—ehapter], if an apartment house owner,
condominium manager, manufactured home rental community owner, or other
multiple use facility owner violates a rule of the utility commission regarding
submetering of utility service consumed exclusively within the tenant's dwelling unit
or multiple use facility unit or nonsubmetered master metered utility costs, the tenant
may recover three times the amount of any overcharge, a civil penalty equal to one
month's rent, reasonable attorney's fees, and court costs from the owner or
condominium manager. However, an owner of an apartment house, manufactured
home rental community, or other multiple use facility or condominium manager is not
liable for a civil penalty if the owner or condominium manager proves the violation
was a good faith, unintentional mistake.

SECTION 2.72. Section 13.512, Water Code, is amended to read as follows:

Sec. 13.512. AUTHORITY TO ENTER INTO PRIVATIZATION
CONTRACTS. Any eligible city is authorized to enter into privatization contracts if
such action is recommended by the board of utility trustees and authorized by the
governing body of the eligible city pursuant to an ordinance. Any privatization
contract entered into prior to the effective date of this Act is validated, ratified, and
approved. Each eligible city shall file a copy of its privatization contract with the
utility commission, for information purposes only, within 60 days of execution or the
effective date of this Act, whichever is later.

SECTION 2.73. Section 13.513, Water Code, is amended to read as follows:

Sec. 13.513. ELECTION BY ELIGIBLE CITY TO EXEMPT SERVICE
PROVIDER FROM UTILITY COMMISSION JURISDICTION. A service provider
shall not constitute a "water and sewer utility," a "public utility," a "utility," or a "retail
public utility" within the meaning of this chapter [Chapter43] as a result of entering
into or performing a privatization contract, if the governing body of the eligible city
shall so elect by ordinance and provide notice thereof in writing to the utility
commission; provided, however, this provision shall not affect the application of this
chapter [Chapter=3] to an eligible city itself. Notwithstanding anything contained in
this section, any service provider who seeks to extend or render sewer service to any
person or municipality other than, or in addition to, an eligible city may be a "public
utility" for the purposes of this chapter [Chapter43] with respect to such other person
or municipality.

SECTION 2.74. Subsection (a), Section 5.013, Water Code, is amended to read
as follows:

(a) The commission has general jurisdiction over:

(1) water and water rights including the issuance of water rights permits,

water rights adjudication, cancellation of water rights, and enforcement of water
rights;

(2) continuing supervision over districts created under Article III, Sections
52(b)(1) and (2), and Article XVI, Section 59, of the Texas Constitution;

(3) the state's water quality program including issuance of permits,
enforcement of water quality rules, standards, orders, and permits, and water quality
planning;
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(4) the determination of the feasibility of certain federal projects;

(5) the adoption and enforcement of rules and performance of other acts
relating to the safe construction, maintenance, and removal of dams;

(6) conduct of the state's hazardous spill prevention and control program;

(7) the administration of the state's program relating to inactive hazardous
substance, pollutant, and contaminant disposal facilities;

(8) the administration of a portion of the state's injection well program;

(9) the administration of the state's programs involving underground water
and water wells and drilled and mined shafts;

(10) the state's responsibilities relating to regional waste disposal;

(11) the responsibilities assigned to the commission by Chapters 361, 363,
382, and 401, Health and Safety Code; and

(12) [admis
thiscoderand
[(33] any other areas assigned to the commission by this code and other
laws of this state.
SECTION 2.75. (a) On June 1, 2012, the following are transferred from the
Texas Commission on Environmental Quality to the Public Utility Commission of
Texas:

(1) the powers, duties, functions, programs, and activities of the Texas
Commission on Environmental Quality relating to the economic regulation of water
and sewer utilities, including the issuance and transfer of certificates of convenience
and necessity, the determination of rates, and the administration of hearings and
proceedings involving those matters, under Chapter 13, Water Code, as provided by
this article;

(2) any obligations and contracts of the Texas Commission on
Environmental Quality that are directly related to implementing a power, duty,
function, program, or activity transferred under this article; and

(3) all property and records in the custody of the Texas Commission on
Environmental Quality that are related to a power, duty, function, program, or activity
transferred under this article and all funds appropriated by the legislature for that
power, duty, function, program, or activity.

(b) The Texas Commission on Environmental Quality and the Public Utility
Commission of Texas shall enter into a memorandum of understanding that:

(1) identifies in detail the applicable powers and duties that are transferred
by this article;

(2) establishes a plan for the identification and transfer of the records,
personnel, property, and unspent appropriations of the Texas Commission on
Environmental Quality that are used for purposes of the commission's powers and
duties directly related to the regulation of water and sewer utilities under Chapter 13,
Water Code, as amended by this article; and

(3) establishes a plan for the transfer of all pending applications, hearings,
rulemaking proceedings, and orders relating to the economic regulation of water and
sewer utilities under Chapter 13, Water Code, as amended by this article, from the
Texas Commission on Environmental Quality to the Public Utility Commission of
Texas.
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(¢) The memorandum of understanding described by this section is not required
to be adopted by rule under Section 5.104, Water Code.

(d) The executive directors of the Texas Commission on Environmental Quality
and the Public Utility Commission of Texas may agree in the memorandum of
understanding under this section to transfer to the Public Utility Commission of Texas
any personnel of the Texas Commission on Environmental Quality whose functions
predominantly involve powers, duties, obligations, functions, and activities related to
the regulation of water and sewer utilities under Chapter 13, Water Code, as amended
by this article.

(¢) The Texas Commission on Environmental Quality and the Public Utility
Commission of Texas shall appoint a transition team to accomplish the purposes of
this section. The transition team shall establish guidelines on how the two agencies
will cooperate regarding:

(1) meeting federal drinking water standards;

(2) maintaining adequate supplies of water;

(3) meeting established design criteria for wastewater treatment plants;
(4) demonstrating the economic feasibility of regionalization; and

(5) serving the needs of economically distressed areas.

(f) A rule, form, policy, procedure, or decision of the Texas Commission on
Environmental Quality related to a power, duty, function, program, or activity
transferred under this article continues in effect as a rule, form, policy, procedure, or
decision of the Public Utility Commission of Texas and remains in effect until
amended or replaced by that agency.

(g) The memorandum required by this section must be completed by April 1,
2012.

(h) The Public Utility Commission of Texas and the Texas Commission on
Environmental Quality shall adopt rules to implement the changes in law made by this
article to Chapter 13, Water Code, not later than November 1, 2012.

SECTION 2.76. (a) The Public Utility Commission of Texas shall conduct a
comparative analysis of the ratemaking authority of the commission before the
effective date of this Act and the ratemaking authority of the commission after the
transition described in Section 2.75 of this article, to identify potential for procedural
standardization. The Public Utility Commission of Texas shall issue a report of the
analysis, with recommendations regarding rate standardization, for consideration by
the 83rd Legislature.

(b) The Public Utility Commission of Texas shall prepare a report describing
staffing changes related to the transition described in Section 2.75 of this article,
including reductions in staff that the commission may realize as a result of
consolidated functions. The Public Utility Commission of Texas shall submit the
report to the Legislative Budget Board and the governor with the legislative
appropriations request for the 2014-2015 biennium.

SECTION 2.77. (a) On June 1, 2012, the following are transferred from the
office of public interest counsel of the Texas Commission on Environmental Quality
to the Office of Public Utility Counsel:
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(1) the powers, duties, functions, programs, and activities of the office of
public interest counsel of the Texas Commission on Environmental Quality relating to
the representation of the public interest in matters related to the regulation of water
and sewer utilities under Chapter 13, Water Code, as amended by this article;

(2) any obligations and contracts of the office of public interest counsel of
the Texas Commission on Environmental Quality that are directly related to
implementing a power, duty, function, program, or activity transferred under this
article; and

(3) all property and records in the custody of the office of public interest
counsel of the Texas Commission on Environmental Quality that are related to a
power, duty, function, program, or activity transferred under this article and all funds
appropriated by the legislature for that power, duty, function, program, or activity.

(b) The office of public interest counsel of the Texas Commission on
Environmental Quality and the Office of Public Utility Counsel shall enter into a
memorandum of understanding that:

(1) identifies in detail the applicable powers and duties that are transferred
by this article; and

(2) establishes a plan for the identification and transfer of the records,
personnel, property, and unspent appropriations of the Texas Commission on
Environmental Quality that are used for purposes of the office of public interest
counsel's powers and duties directly related to the representation of the public interest
in matters relating to the regulation of water and sewer utilities under Chapter 13,
Water Code, as amended by this article.

(¢) The memorandum of understanding described by this section is not required
to be adopted by rule under Section 5.104, Water Code.

(d) The office of public interest counsel of the Texas Commission on
Environmental Quality and the Office of Public Utility Counsel may agree in the
memorandum of understanding under this section to transfer to the Office of Public
Utility Counsel any personnel of the office of public interest counsel whose functions
predominantly involve powers, duties, obligations, functions, and activities related to
the representation of the public interest in matters relating to the regulation of water
and sewer utilities under Chapter 13, Water Code, as amended by this article.

(e) The office of public interest counsel of the Texas Commission on
Environmental Quality and the Office of Public Utility Counsel shall appoint a
transition team to accomplish the purposes of this section.

(f) A rule, form, policy, procedure, or decision of the office of public interest
counsel of the Texas Commission on Environmental Quality related to a power, duty,
function, program, or activity transferred under this article continues in effect as a
rule, form, policy, procedure, or decision of the Office of Public Utility Counsel and
remains in effect until amended or replaced by that agency.

(g) The memorandum required by this section must be completed by April 1,
2012.

(h) The Office of Public Utility Counsel and the office of public interest counsel
of the Texas Commission on Environmental Quality shall adopt rules to implement
the changes in law made by this article to Chapter 13, Water Code, not later than
November 1, 2012.
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ARTICLE 3. OTHER WATER AND SEWER DUTIES OF PUBLIC UTILITY
COMMISSION OF TEXAS

SECTION 3.01. Section 11.002, Water Code, is amended by adding Subdivision
(21) to read as follows:

(21) "Utility commission" means the Public Utility Commission of Texas.

SECTION 3.02. Section 11.041, Water Code, is amended to read as follows:

Sec. 11.041. DENIAL OF WATER: COMPLAINT. (a) Any person entitled to
receive or use water from any canal, ditch, flume, lateral, dam, reservoir, or lake or
from any conserved or stored supply may present to the utility commission a written
petition showing:

(1) that the person [ke] is entitled to receive or use the water;

(2) that the person [ke] is willing and able to pay a just and reasonable price
for the water;

(3) that the party owning or controlling the water supply has water not
contracted to others and available for the petitioner's use; and

(4) that the party owning or controlling the water supply fails or refuses to
supply the available water to the petitioner, or that the price or rental demanded for the
available water is not reasonable and just or is discriminatory.

(b) If the petition is accompanied by a deposit of $25, the executive director of
the utility commission shall have a preliminary investigation of the complaint made
and determine whether or not there are probable grounds for the complaint.

(c) If, after preliminary investigation, the executive director of the utility
commission determines that probable grounds exist for the complaint, the utility
commission shall enter an order setting a time and place for a hearing on the petition.

(d) The utility commission may require the complainant to make an additional
deposit or execute a bond satisfactory to the utility commission in an amount fixed by
the utility commission conditioned on the payment of all costs of the proceeding.

(e) At least 20 days before the date set for the hearing, the utility commission
shall transmit by registered mail a certified copy of the petition and a certified copy of
the hearing order to the person against whom the complaint is made.

(f) The utility commission shall hold a hearing on the complaint at the time and
place stated in the order. It may hear evidence orally or by affidavit in support of or
against the complaint, and it may hear arguments. The commission may participate in
the hearing for the purpose of presenting evidence on the availability of the water
requested by the petitioner. On completion of the hearing, the utility commission shall
render a written decision.

(g) If, after the preliminary investigation, the executive director of the utility
commission determines that no probable grounds exist for the complaint, the
executive director of the utility commission shall dismiss the complaint. The utility
commission may either return the deposit or pay it into the State Treasury. T

SECTION 3.03. Section 12.013, Water Code, is amended to read as follows:

Sec. 12.013. RATE-FIXING POWER. (a) The utility commission shall fix
reasonable rates for the furnishing of raw or treated water for any purpose mentioned
in Chapter 11 or 12 of this code.




Saturday, May 28, 2011 SENATE JOURNAL 4745

(b) In this section, [Fhe-term] "political subdivision" [whentsed-in-thisseetion]
means incorporated cities, towns or villages, counties, river authorities, water districts,
and other special purpose districts.

(c) The utility commission in reviewing and fixing reasonable rates for
furnishing water under this section may use any reasonable basis for fixing rates as
may be determined by the utility commission to be appropriate under the
circumstances of the case being reviewed; provided, however, the utility commission
may not fix a rate which a political subdivision may charge for furnishing water which
is less than the amount required to meet the debt service and bond coverage
requirements of that political subdivision's outstanding debt.

(d) The utility commission's jurisdiction under this section relating to
incorporated cities, towns, or villages shall be limited to water furnished by such city,
town, or village to another political subdivision on a wholesale basis.

(e) The utility commission may establish interim rates and compel continuing
service during the pendency of any rate proceeding.

(f) The utility commission may order a refund or assess additional charges from
the date a petition for rate review is received by the utility commission of the
difference between the rate actually charged and the rate fixed by the utility
commission, plus interest at the statutory rate.

Na AR—A nraceadino—ca nane

iasion:]
ARTICLE 4. REGULATION OF HAZARDOUS SUBSTANCES

SECTION 4.01. Subchapter B, Chapter 501, Health and Safety Code, is
amended by adding Section 501.0234 to read as follows:

Sec. 501.0234. DENATONIUM BENZOATE ADDITIVE REQUIREMENT
FOR CERTAIN PRODUCTS CONTAINING ETHYLENE GLYCOL. (a) This
section applies to a product to be sold as antifreeze or engine coolant that:

(1) contains an ethylene glycol concentration greater than 10 percent by
volume; and
(2) is manufactured after January 1, 2013.

(b) A manufacturer of a product described by Subsection (a) may not distribute
the product for sale in this state unless the product includes denatonium benzoate in
an amount of not less than 30 parts per million and not more than 50 parts per million
by weight.

(c) A manufacturer of a product described by Subsection (a) shall:

(1) maintain a record of the trade name, scientific name, and active
ingredients of the denatonium benzoate additive used to comply with Subsection (b);
and

(2) on request, make the record available to the public.
(d) Subject to Subsection (e), a manufacturer, processor, distributor, recycler, or
seller of a product described by Subsection (a) that includes denatonium benzoate in
the concentrations required by Subsection (b) is not liable to any person for any
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personal injury, death, property damage, damage to the environment, including natural
resources, or economic loss that results from the inclusion of denatonium benzoate in
the product.

(e) The limitation on liability provided by Subsection (d) does not apply to the
extent that the cause of the liability is unrelated to the inclusion of denatonium
benzoate in a product described by Subsection (a).

(f) This section does not exempt a manufacturer of denatonium benzoate from
liability under other law.

(g) A political subdivision of this state may not adopt or enforce an ordinance,
regulation, or policy that is inconsistent with or more restrictive than this section.

(h) This section does not apply to the sale of:

(1) a motor vehicle that contains a product described by Subsection (a); or
(2) a container sold at wholesale that contains 55 gallons or more of
antifreeze or engine coolant.

SECTION 4.02. A manufacturer is required to comply with Section 501.0234,
Health and Safety Code, as added by this article, only after January 1, 2013.

ARTICLE 5. GENERAL PROVISIONS

SECTION 5.01. Except as otherwise provided by this Act, this Act applies only
to a statement of intent filed on or after the effective date of this Act. A rate change to
which a statement of intent filed before the effective date of this Act applies is
governed by the law in effect on the date the statement was filed, and that law is
continued in effect for that purpose.

SECTION 5.02. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 635 was filed with the Secretary of the
Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 2900

Senator Harris submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 2900 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

HARRIS HARTNETT
RODRIGUEZ LEWIS
HUFFMAN MADDEN
LUCIO RAYMOND
WATSON THOMPSON

On the part of the Senate On the part of the House
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The Conference Committee Report on HB 2900 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1320

Senator Lucio submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 1320 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

LUCIO V. GONZALES
CARONA R. ANDERSON
ESTES DESHOTEL
ELTIFE KLEINSCHMIDT
VAN DE PUTTE RAYMOND
On the part of the Senate On the part of the House

A BILL TO BE ENTITLED

AN ACT

relating to the execution of written instruments relating to residential real estate
transactions and deeds conveying residential real estate in connection with certain
transactions involving residential real estate; providing a civil penalty.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Title 2, Business & Commerce Code, is amended by adding
Chapter 21 to read as follows:

CHAPTER 21. EXECUTION OF DEEDS IN CERTAIN TRANSACTIONS

INVOLVING RESIDENTIAL REAL ESTATE

Sec. 21.001. DEFINITION. In this chapter, "residential real estate" means real
property on which a dwelling designed for occupancy for one to four families is
constructed or intended to be constructed.

Sec. 21.002. PROHIBITION OF EXECUTION OF DEEDS CONVEYING
RESIDENTIAL REAL ESTATE IN CERTAIN TRANSACTIONS. (a) A seller of
residential real estate or a person who makes an extension of credit and takes a
security interest or mortgage against residential real estate may not, before or at the
time of the conveyance of the residential real estate to the purchaser or the extension
of credit to the borrower, request or require the purchaser or borrower to execute and
deliver to the seller or person making the extension of credit a deed conveying the
residential real estate to the seller or person making the extension of credit.
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(b) A deed executed in violation of this section is voidable unless a subsequent
purchaser of the residential real estate, for valuable consideration, obtains an interest
in the property after the deed was recorded without notice of the violation, including
notice provided by actual possession of the property by the grantor of the deed. The
residential real estate continues to be subject to the security interest of a creditor who,
without notice of the violation, granted an extension of credit to a borrower based on
the deed executed in violation of this section.

(c) A purchaser or borrower must bring an action to void a deed executed in
violation of this section not later than the fourth anniversary of the date the deed was
recorded.

(d) A purchaser or borrower who is a prevailing party in an action to void a deed
under this section may recover reasonable and necessary attorney's fees.

Sec. 21.003. ACTION BY ATTORNEY GENERAL. (a) The attorney general
may bring an action on behalf of the state:

(1) for injunctive relief to require compliance with this chapter;

(2) to recover a civil penalty of $500 for each violation of this chapter; or

(3) for both injunctive relief and to recover the civil penalty.

(b) The attorney general is entitled to recover reasonable expenses incurred in
obtaining injunctive relief or a civil penalty, or both, under this section, including
court costs and reasonable attorney's fees.

(c) The court may make such additional orders or judgments as are necessary to
return to the purchaser a deed conveying residential real estate that the court finds was
acquired by means of any violation of this chapter.

(d) In bringing or participating in an action under this chapter, the attorney
general acts in the name of the state and does not establish an attorney-client
relationship with another person, including a person to whom the attorney general
requests that the court award relief.

(e) An action by the attorney general must be brought not later than the fourth
anniversary of the date the deed was recorded.

SECTION 2. Section 121.005(a), Civil Practice and Remedies Code, is
amended to read as follows:

(a) An officer may not take the acknowledgment of a written instrument unless
the officer knows or has satisfactory evidence that the acknowledging person is the
person who executed the instrument and is described in it. An officer may accept, as
satisfactory evidence of the identity of an acknowledging person, only:

(1) the oath of a credible witness personally known to the officer; [e]

(2) a current identification card or other document issued by the federal
government or any state government that contains the photograph and signature of the
acknowledging person; or

(3) with respect to a deed or other instrument relating to a residential real
estate transaction, a current passport issued by a foreign country.

SECTION 3. Section 24.004, Property Code, is amended to read as follows:

Sec. 24.004. JURISDICTION; DISMISSAL. (a) Except as provided by
Subsection (b), a [A] justice court in the precinct in which the real property 1s located
has jurisdiction in eviction suits. Eviction suits include forcible entry and detainer and
forcible detainer suits.
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(b) A justice court does not have jurisdiction in a forcible entry and detainer or
forcible detainer suit and shall dismiss the suit if the defendant files a sworn statement
alleging the suit is based on a deed executed in violation of Chapter 21, Business &
Commerce Code.

SECTION 4. This Act takes effect September 1, 2011.

The Conference Committee Report on SB 1320 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3328

Senator Fraser submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 3328 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

FRASER KEFFER

ELTIFE CROWNOVER
HEGAR PARKER

HINOJOSA STRAMA

NELSON BURNAM

On the part of the Senate On the part of the House

The Conference Committee Report on HB 3328 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
HOUSE BILL 3025

Senator Zaffirini submitted the following Conference Committee Report:

Austin, Texas
May 28, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives
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Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on HB 3025 have had the same under
consideration, and beg to report it back with the recommendation that it do pass.

ZAFFIRINI BRANCH
WATSON BONNEN
WENTWORTH D. HOWARD
JOHNSON
RITTER
On the part of the Senate On the part of the House

The Conference Committee Report on HB 3025 was filed with the Secretary of
the Senate.

CONFERENCE COMMITTEE REPORT ON
SENATE BILL 1198

Senator Rodriguez submitted the following Conference Committee Report:

Austin, Texas
May 27, 2011

Honorable David Dewhurst
President of the Senate

Honorable Joe Straus
Speaker of the House of Representatives

Sirs:

We, Your Conference Committee, appointed to adjust the differences between the
Senate and the House of Representatives on SB 1198 have had the same under
consideration, and beg to report it back with the recommendation that it do pass in the
form and text hereto attached.

RODRIGUEZ HARTNETT
CARONA MUNOZ
HARRIS MADDEN
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A BILL TO BE ENTITLED
AN ACT

relating to decedents' estates.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
ARTICLE 1. CHANGES TO TEXAS PROBATE CODE
SECTION 1.01. Section 4D, Texas Probate Code, is amended by adding
Subsection (b-1) and amending Subsections (e) and (g) to read as follows:
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(b-1) If a judge of a county court requests the assignment of a statutory probate
court judge to hear a contested matter in a probate proceeding on the judge's own
motion or on the motion of a party to the proceeding as provided by this section, the
judge may request that the statutory probate court judge be assigned to the entire
proceeding on the judge's own motion or on the motion of a party.

(e) A statutory probate court judge assigned to a contested matter in a probate
proceeding or to the entire proceeding under this section has the jurisdiction and
authority granted to a statutory probate court by this code. A statutory probate court
judge assigned to hear only the contested matter in a probate proceeding shall, on
[©#] resolution of the [a-centested| matter [for-which-a-statutory-probate-courtfudseis

assigned-underthisseetion, including any appeal of the matter, [the-statutory-probate
eeurtjudge—shall] return the matter to the county court for further proceedings not

inconsistent with the orders of the statutory probate court or court of appeals, as
applicable. A statutory probate court judge assigned to the entire probate proceeding
as provided by Subsection (b-1) of this section shall, on resolution of the contested
matter in the proceeding, including any appeal of the matter, return the entire
proceeding to the county court for further proceedings not inconsistent with the orders
of the statutory probate court or court of appeals, as applicable.

(g) If only the contested matter in a probate proceeding is assigned to a statutory
probate court judge under this section, or if the contested matter in a probate
proceeding is transferred to a district court under this section, the [Fhe] county court
shall continue to exercise jurisdiction over the management of the estate, other than a
contested matter, until final disposition of the contested matter is made in accordance
with this section. Any [After-a-econtested-matteris-transferred-to-a-distrieteourtany|
matter related to a [the] probate proceeding in which a contested matter is transferred
to a district court may be brought in the district court. The district court in which a
matter related to the [prebate] proceeding is filed may, on its own motion or on the
motion of any party, find that the matter is not a contested matter and transfer the
matter to the county court with jurisdiction of the management of the estate.

SECTION 1.02. Section 4H, Texas Probate Code, is amended to read as
follows:

Sec. 4H. CONCURRENT JURISDICTION WITH DISTRICT COURT. A
statutory probate court has concurrent jurisdiction with the district court in:

(1) a personal injury, survival, or wrongful death action by or against a
person in the person's capacity as a personal representative;

(2) an action by or against a trustee;

(3) an action involving an inter vivos trust, testamentary trust, or charitable
trust, including a charitable trust as defined by Section 123.001, Property Code;

(4) an action involving a personal representative of an estate in which each
other party aligned with the personal representative is not an interested person in that
estate;

(5) an action against an agent or former agent under a power of attorney
arising out of the agent's performance of the duties of an agent; and

(6) an action to determine the validity of a power of attorney or to determine
an agent's rights, powers, or duties under a power of attorney.
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SECTION 1.03. The heading to Section 5B, Texas Probate Code, is amended to
read as follows:
Sec. 5B. TRANSFER TO STATUTORY PROBATE COURT OF
PROCEEDING RELATED TO PROBATE PROCEEDING.
SECTION 1.04. Section 6, Texas Probate Code, is amended to read as follows:
Sec. 6. VENUE: [EOR] PROBATE OF WILLS AND GRANTING OF
LETTERS TESTAMENTARY AND OF ADMINISTRATION [OFESTATESOF
DECEDENTS]. Wills shall be admitted to probate, and letters testamentary or of
administration shall be granted:
(1) in [¢edr] the county where the decedent [deeeased] resided, if the
decedent [ke] had a domicile or fixed place of residence in this State; [-] T
(2) if [()H] the decedent [deceased] had no domicile or fixed place of
residence in this State but died in this State, then either in the county where the
decedent's [his] principal estate [preperty] was at the time of the decedent's [his]
death, or in the county where the decedent [ke] died; or [-]
(3) if the decedent [(e)Hhe] had no domicile or fixed place of residence in
this State, and died outside the limits of this State:
(A) [—then] in any county in this State where the decedent's [his]
nearest of kin reside; or []
(B) [¢But] if there are [he—had] no kindred of the decedent in this
State, then in the county where the decedent's [his] principal estate was situated at the
time of the decedent's [kis] death.

SECTION 1.05. Chapter I, Texas Probate Code, is amended by adding Sections
6A, 6B, 6C, and 6D to read as follows:

Sec. 6A. VENUE: ACTION RELATED TO PROBATE PROCEEDING IN
STATUTORY PROBATE COURT. Except as provided by Section 6B of this code,
venue for any cause of action related to a probate proceeding pending in a statutory
probate court is proper in the statutory probate court in which the decedent's estate is
pending.

Sec. 6B. VENUE: CERTAIN ACTIONS INVOLVING PERSONAL
REPRESENTATIVE. Notwithstanding any other provision of this chapter, the proper
venue for an action by or against a personal representative for personal injury, death,
or property damages is determined under Section 15.007, Civil Practice and Remedies
Code.

" Sec. 6C. VENUE: HEIRSHIP PROCEEDINGS. (a) Venue for a proceeding to
determine a decedent's heirs is in:

(1) the court of the county in which a proceeding admitting the decedent's
will to probate or administering the decedent's estate was most recently pending; or
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(2) the court of the county in which venue would be proper for
commencement of an administration of the decedent's estate under Section 6 of this
code if:

(A) no will of the decedent has been admitted to probate in this state
and no administration of the decedent's estate has been granted in this state; or

(B) the proceeding is commenced by the trustee of a trust holding assets
for the benefit of the decedent.

(b) Notwithstanding Subsection (a) of this section and Section 6 of this code, if
there is no administration pending of the estate of a deceased ward who died intestate,
venue for a proceeding to determine the deceased ward's heirs is in the probate court
in which the guardianship proceedings with respect to the ward's estate were pending
on the date of the ward's death. A proceeding described by this subsection may not be
brought as part of the guardianship proceedings with respect to the ward's estate, but
rather must be filed as a separate cause in which the court may determine the heirs'
respective shares and interests in the estate as provided by the laws of this state.

Sec. 6D. VENUE: CERTAIN ACTIONS INVOLVING BREACH OF
FIDUCIARY DUTY. Notwithstanding any other provision of this chapter, venue for a
proceeding brought by the attorney general alleging breach of a fiduciary duty by a
charitable entity or a fiduciary or managerial agent of a charitable trust is determined
under Section 123.005, Property Code.

SECTION 1.06. Chapter I, Texas Probate Code, is amended by amending
Section 8 and adding Sections 8A and 8B to read as follows:

Sec. 8. CONCURRENT VENUE IN PROBATE PROCEEDING [AND
FRANSEEROFPROCEEDINGS]. (a) Concurrent Venue. When two or more courts
have concurrent venue of [an—estate—or| a probate proceeding [to—deelare—hetrship

under—Seetion—48(a)—ofthis—eede], the court in which the application for the [a]
proceeding [in-probate-or-determination-ofheirship] is first filed shall have and retain
jurisdiction of the [estate-er-heirship]| proceeding[r-as-apprepriate;] to the exclusion of

the other court or courts. The proceeding shall be deemed commenced by the filing of
an application averring facts sufficient to confer venue; and the proceeding first
legally commenced shall extend to all of the property of the decedent or the
decedent's estate. Provided, however, that a bona fide purchaser of real property in
reliance on any such subsequent proceeding, without knowledge of its invalidity, shall
be protected in such purchase unless before the purchase the decree admitting the will
to probate, determining heirship, or granting administration in the prior proceeding is
[shallbe] recorded in the office of the county clerk of the county in which such
property is located.

(b) Probate Proceedings in More Than One County. If probate proceedings
involving the same estate are [a—proeceeding—inprobate—or—to—declare—hetrship—tnder
Seetton—43(a)—ofthis—eede—is] commenced in more than one county, each [the]
proceeding commenced in a county other than the county in which a proceeding was
first commenced is [shall-be] stayed [exeeptin—the—ecounty—where—first-commeneed|
until final determination of venue by the court in the county where first commenced.
If the proper venue is finally determined to be in another county, the clerk, after
making and retaining a true copy of the entire file in the case, shall transmit the
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original file to the proper county, and the proceeding shall thereupon be had in the
proper county in the same manner as if the proceeding had originally been instituted
therein.

(c¢) Jurisdiction to Determine Venue. Subject to Subsections (a) and (b) of this
section, a court in which an application for a probate proceeding is filed has
jurisdiction to determine venue for the proceeding and for any matter related to the
proceeding. A court's determination under this subsection is not subject to collateral
attack.

Sec. 8A. TRANSFER OF VENUE IN PROBATE PROCEEDING [Fransfer-of
Proceeding]. (a) [(D] Transfer for Want of Venue. If it appears to the court at any
time before the final decree in a probate proceeding that the proceeding was
commenced in a court which did not have priority of venue over such proceeding, the
court shall, on the application of any interested person, transfer the proceeding to the
proper county by transmitting to the proper court in such county the original file in
such case, together with certified copies of all entries in the judge's probate docket
theretofore made, and the proceeding [probate-ot-the-will-determination—ot-heirship;
er-administration-ofthe-estate| in such county shall be completed in the same manner
as if the proceeding had originally been instituted therein; but, if the question as to
priority of venue is not raised before final decree in the proceedings is announced, the
finality of such decree shall not be affected by any error in venue.

(b) [2)] Transfer for Convenience [efthe—Estate]. If it appears to the court at
any tlme before a probate proceedmg [t-he—est-ate—ls—e}esed—er,—l-f—t-he*e—ts—ﬂe

: e i cclare-heirship] is
concluded that it would be in the best interest of the estate or, 1f there is no
administration of the estate, that it would be in the best interest of the heirs or
beneficiaries of the decedent's will, the court, in its discretion, may order the
proceeding transferred to the proper court in any other county in this State. The clerk
of the court from which the proceeding is transferred shall transmit to the court to
which the proceeding is transferred the original file in the proceeding and a certified
copy of the index.

Sec. 8B. VALIDATION OF PRIOR PROCEEDINGS [()—Vealidation—efPrior
Proceedinrgs]. When a probate proceeding is transferred to another county under any

provision of [¢kis] Section 8 or 8A of this Code, all orders entered in connection with
the proceeding shall be valid and shall be recognized in the second court, provided
such orders were made and entered in conformance with the procedure prescribed by
this Code.

SECTION 1.07. Section 15, Texas Probate Code, is amended to read as follows:

Sec. 15. CASE FILES. The county clerk shall maintain a case file for each
decedent's estate in which a probate proceeding has been filed. The case file must
contain all orders, judgments, and proceedings of the court and any other probate
filing with the court, including all:
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(1) applications for the probate of wills and for the granting of
administration;

(2) citations and notices, whether published or posted, with the returns
thereon;

(3) wills and the testimony upon which the same are admitted to probate,
provided that the substance only of depositions shall be recorded;

(4) bonds and official oaths;

(5) inventories, appraisements, and lists of claims;

(5-a) affidavits in lieu of inventories, appraisements, and lists of claims;

(6) exhibits and accounts;

(7) reports of hiring, renting, or sale;

(8) applications for sale or partition of real estate and reports of sale and of
commissioners of partition;

(9) applications for authority to execute leases for mineral development, or
for pooling or unitization of lands, royalty, or other interest in minerals, or to lend or
invest money; and

(10) reports of lending or investing money.

SECTION 1.08. Section 34A, Texas Probate Code, is amended to read as
follows:

Sec. 34A. ATTORNEYS AD LITEM. (a) Except as provided by Section 53(c)
of this code, the judge of a probate court may appoint an attorney ad litem in any
probate proceeding to represent the interests of:

(1) aperson having a legal dlsablhty

(2) [5] a nonresident;

(3) [;] an unborn or unascertained person;

(4) [>-e¥] an unknown or missing heir; or

(5) an unknown or missing person entitled to property deposited in an
account in the court's registry under Section 408(b) of this code [in—any—prebate
proceedins].

(b) Subject to Subsection (c) of this section, an [Eaeh] attorney ad litem
appointed under this section is entitled to reasonable compensation for services in the
amount set by the court. The court shall:

(1) tax the compensation [and—te—be—taxed]| as costs in the probate
proceeding; or

(2) for an attorney ad litem appointed to represent the interests of an
unknown or missing person described by Subsection (a)(5) of this section, order that
the compensation be paid from money in the account described by that subdivision.

(c) The court order appointing an attorney ad litem to represent the interests of
an unknown or missing person described by Subsection (a)(5) of this section must
require the attorney ad litem to conduct a search for the person. Compensation paid
under Subsection (b) of this section to the attorney ad litem may not exceed 10
percent of the amount on deposit in the account described by Subsection (a)(5) of this
section on the date:

(1) the attorney ad litem reports to the court the location of the previously
unknown or missing person; or
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(2) the money in the account is paid to the comptroller as provided by
Section 427 of this code.

SECTION 1.09. Section 37A, Texas Probate Code, is amended by amending
Subsections (h) and (i) and adding Subsections (h-1) and (p) to read as follows:

(h) Time for Filing of Disclaimer. Unless the beneficiary is a charitable
organization or governmental agency of the state, a written memorandum of
disclaimer disclaiming a present interest shall be filed not later than nine months after
the death of the decedent and a written memorandum of disclaimer disclaiming a
future interest may be filed not later than nine months after the event determining that
the taker of the property or interest is finally ascertained and his interest is
indefeasibly vested. If the beneficiary is a charitable organization or a governmental
agency of the state, a written memorandum of disclaimer disclaiming a present or
future interest shall be filed not later than the later of:

(1) the first anniversary of the date the beneficiary receives the notice
required by Section 128A of this code;[;] or
(2) the expiration of the six-month period following the date the personal
representative files:
A) the inventory, appraisement, and list of claims due or owing to the

estate; or

T (B) the affidavit in lieu of the inventory, appraisement, and list of
claims[;-whichever-oeeurstater].

(h-1) Filing of Disclaimer. The written memorandum of disclaimer shall be filed
in the probate court in which the decedent's will has been probated or in which
proceedings have been commenced for the administration of the decedent's estate or
which has before it an application for either of the same; provided, however, if the
administration of the decedent's estate is closed, or after the expiration of one year
following the date of the issuance of letters testamentary in an independent
administration, or if there has been no will of the decedent probated or filed for
probate, or if no administration of the decedent's estate has been commenced, or if no
application for administration of the decedent's estate has been filed, the written
memorandum of disclaimer shall be filed with the county clerk of the county of the
decedent's residence, or, if the decedent is not a resident of this state but real property
or an interest therein located in this state is disclaimed, a written memorandum of
disclaimer shall be filed with the county clerk of the county in which such real
property or interest therein is located, and recorded by such county clerk in the deed
records of that county.

(i) Notice of Disclaimer. Unless the beneficiary is a charitable organization or
governmental agency of the state, copies of any written memorandum of disclaimer
shall be delivered in person to, or shall be mailed by registered or certified mail to and
received by, the legal representative of the transferor of the interest or the holder of
legal title to the property to which the disclaimer relates not later than nine months
after the death of the decedent or, if the interest is a future interest, not later than nine
months after the date the person who will receive the property or interest is finally
ascertained and the person's interest is indefeasibly vested. If the beneficiary is a
charitable organization or government agency of the state, the notices required by this
section shall be filed not later than the later of:
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(1) the first anniversary of the date the beneficiary receives the notice
required by Section 128A of this code;[;] or
(2) the expiration of the six-month period following the date the personal
representative files:
(A) the inventory, appraisement, and list of claims due or owing to the
estate; or

T (B) the affidavit in lieu of the inventory, appraisement, and list of
claims[;-whichever-oecurstater].

(p) Extension of Time for Certain Disclaimers. Notwithstanding the periods
prescribed by Subsections (h) and (i) of this section, a disclaimer with respect to an
interest in property passing by reason of the death of a decedent dying after December
31, 2009, but before December 17, 2010, may be executed and filed, and notice of the
disclaimer may be given, not later than nine months after December 17, 2010. A
disclaimer filed and for which notice is given during this extended period is valid and
shall be treated as if the disclaimer had been filed and notice had been given within
the periods prescribed by Subsections (h) and (i) of this section. This subsection does
not apply to a disclaimer made by a beneficiary that is a charitable organization or
governmental agency of the state.

SECTION 1.10. The heading to Section 48, Texas Probate Code, is amended to
read as follows:

Sec. 48. PROCEEDINGS TO DECLARE HEIRSHIP. [WHEN-AND-WHERE
INSTHFHFD- |

SECTION 1.11. Section 48, Texas Probate Code, is amended by amending
Subsection (a) and adding Subsection (d) to read as follows:

(a) When a person dies intestate owning or entitled to real or personal property
in Texas, and there shall have been no administration in this State upon the person's
[his] estate; or when it is necessary for the trustee of a trust holding assets for the
benefit of a decedent to determine the heirs of the decedent; or when there has been a

will probated in this State or elsewhere, or an administration in this State upon the
estate of such decedent, and any real or personal property in this State has been
omitted from such will or from such administration, or no final disposition thereof has
been made in such admlnlstratlon the court of the county in which [sueh—pfeeeed*ngs

es&afe—e#suekréeeedentﬁhe&fhe—ee&&eﬁhe—ee&&yhin%eh] venue would be proper

FHRCREeHIeR an-administration he-deceden ate] under Section 6C
[6] of this code[;] may determine and declare in the manner hereinafter provided who
are the heirs and only heirs of such decedent, and their respective shares and interests,
under the laws of this State, in the estate of such decedent or, if applicable, in the trust,
and proceedings therefor shall be known as proceedings to declare heirship.

(d) Notwithstanding Section 16.051, Civil Practice and Remedies Code, a
proceeding to declare heirship of a decedent may be brought at any time after the
decedent's death.

SECTION 1.12. Subsection (a), Section 49, Texas Probate Code, is amended to
read as follows:
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(a) Such proceedings may be instituted and maintained under a circumstance
specified in Section 48(a) of this code [#any-of-the-instances-entnerated-abeve] by
the qualified personal representative of the estate of such decedent, by a party seeking
the appointment of an independent administrator under Section 145 of this code, by
the trustee of a trust holding assets for the benefit of the decedent, by any person or
persons claiming to be a secured or unsecured creditor or the owner of the whole or a
part of the estate of such decedent, or by the guardian of the estate of a ward, if the
proceedings are instituted and maintained in the probate court in which the
proceedings for the guardianship of the estate were pending at the time of the death of
the ward. In such a case an application shall be filed in a proper court stating the
following information:

(1) the name of the decedent and the time and place of death;

(2) the names and residences of the decedent's heirs, the relationship of each
heir to the decedent, and the true interest of the applicant and each of the heirs in the
estate of the decedent or in the trust, as applicable;

(3) all the material facts and circumstances within the knowledge and
information of the applicant that might reasonably tend to show the time or place of
death or the names or residences of all heirs, if the time or place of death or the names
or residences of all the heirs are not definitely known to the applicant;

(4) a statement that all children born to or adopted by the decedent have
been listed;

(5) a statement that each marriage of the decedent has been listed with the
date of the marriage, the name of the spouse, and if the marriage was terminated, the
date and place of termination, and other facts to show whether a spouse has had an
interest in the property of the decedent;

(6) whether the decedent died testate and if so, what disposition has been
made of the will;

(7) a general description of all the real and personal property belonging to
the estate of the decedent or held in trust for the benefit of the decedent, as applicable;
and

(8) an explanation for the omission of any of the foregoing information that
is omitted from the application.
SECTION 1.13. Subsections (a) and (b), Section 53C, Texas Probate Code, are
amended to read as follows:
(a) This section applies in a proceeding to declare heirship of a decedent only
with respect to an individual whol[:

[€)] claims to be a biological child of the decedent[;but—with—respeette

by-Seetton160-204Family—Code;] or [whe] claims inheritance through a biological
child of the decedent[—a entchildrelat i individual-throush
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(b) The presumption under Section 160.505, Family Code, that applies in
establishing a parent-child relationship also applies in determining heirship in the
probate court using the results of genetic testing ordered with respect to an individual
described by Subsection (a) of this section, and the presumption may be rebutted in
the same manner pr0V1ded by Sectlon 160 505 Famlly Code [Uﬂ-}ess—t-he—fesﬁts—ef

Fre—tHreesto he-ndivtdual-desertbed-by-Subseetiona his-seetion: |

SECTION 1.14. Section 59, Texas Probate Code, is amended by amending
Subsections (a) and (b) and adding Subsection (a-1) to read as follows:

(a) Every last will and testament, except where otherwise provided by law, shall
be in writing and signed by the testator in person or by another person for him by his
direction and in his presence, and shall, if not wholly in the handwriting of the
testator, be attested by two or more credible witnesses above the age of fourteen years
who shall subscribe their names thereto in their own handwriting in the presence of
the testator. Such a will or testament may, at the time of its execution or at any
subsequent date during the lifetime of the testator and the witnesses, be made
self-proved, and the testimony of the witnesses in the probate thereof may be made
unnecessary, by the affidavits of the testator and the attesting witnesses, made before
an officer authorized to administer oaths [underthetaws—efthis-State]. Provided that
nothing shall require an affidavit or certificate of any testator or testatrix as a
prerequisite to self-proof of a will or testament other than the certificate set out below.
The affidavits shall be evidenced by a certificate, with official seal affixed, of such
officer attached or annexed to such will or testament in form and contents
substantially as follows:

THE STATE OF TEXAS

COUNTY OF

Before me, the undersigned authority, on this day personally appeared

, and , known to me to be
the testator and the witnesses, respectlvely, whose names are subscribed to the
annexed or foregoing instrument in their respective capacities, and, all of said persons
being by me duly sworn, the said , testator, declared to me and to
the said witnesses in my presence that said instrument is his last will and testament,
and that he had willingly made and executed it as his free act and deed; and the said
witnesses, each on his oath stated to me, in the presence and hearing of the said
testator, that the said testator had declared to them that said instrument is his last will
and testament, and that he executed same as such and wanted each of them to sign it
as a witness; and upon their oaths each witness stated further that they did sign the
same as witnesses in the presence of the said testator and at his request; that he was at
that time eighteen years of age or over (or being under such age, was or had been
lawfully married, or was then a member of the armed forces of the United States or of
an auxiliary thereof or of the Maritime Service) and was of sound mind; and that each
of said witnesses was then at least fourteen years of age.

Testator
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Witness
Witness
Subscribed and sworn to before me by the said , testator, and by
the said and , witnesses, this day of
A.D.
(SEAL)
(Signed)

(Official Capacity of Officer)

(a-1) As an alternative to the self-proving of a will by the affidavits of the
testator and the attesting witnesses under Subsection (a) of this section, a will may be
simultaneously executed, attested, and made self-proved before an officer authorized
to administer oaths, and the testimony of the witnesses in the probate of the will may
be made unnecessary, with the inclusion in the will of the following in form and
contents substantially as follows:

I, , as testator, after being duly sworn, declare to the
undersigned witnesses and to the undersigned authority that this instrument is my will,
that I have willingly made and executed it in the presence of the undersigned
witnesses, all of whom were present at the same time, as my free act and deed, and
that I have requested each of the undersigned witnesses to sign this will in my
presence and in the presence of each other. I now sign this will in the presence of the

attesting witnesses and the undersigned authority on this day of ,
20
Testator
The undersigned, and , each being above fourteen

years of age, after being duly sworn, declare to the testator and to the undersigned
authority that the testator declared to us that this instrument is the testator's will and
that the testator requested us to act as witnesses to the testator's will and signature.
The testator then signed this will in our presence, all of us being present at the same
time. The testator is eighteen years of age or over (or being under such age, is or has
been lawfully married, or is a member of the armed forces of the United States or of
an auxiliary thereof or of the Maritime Service), and we believe the testator to be of
sound mind. We now sign our names as attesting witnesses in the presence of the

testator, each other, and the undersigned authority on this day of
, 20
Witness
Witness
Subscribed and sworn to before me by the said , testator, and by the
said and witnesses, this day of
, 20

(SEAL)
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(Signed)
(Official Capacity of Officer)

(b) An affidavit in form and content substantially as provided by Subsection (a)
of this section is a "self-proving affidavit." A will with a self-proving affidavit
subscribed and sworn to by the testator and witnesses attached or annexed to the will,
or a will simultaneously executed, attested, and made self-proved as provided by
Subsection (a-1) of this section, is a "self-proved will." Substantial compliance with
the form provided by Subsection (a) or (a-1) of this section [fermef-such—affidavit]
shall suffice to cause the will to be self-proved. For this purpose, an affidavit that is
subscribed and acknowledged by the testator and subscribed and sworn to by the
witnesses would suffice as being in substantial compliance. A signature on a
self-proving affidavit as provided by Subsection (a) of this section is considered a
signature to the will if necessary to prove that the will was signed by the testator or
witnesses, or both, but in that case, the will may not be considered a self-proved will.

SECTION 1.15. Section 64, Texas Probate Code, is amended to read as follows:

Sec. 64. FORFEITURE CLAUSE. A provision in a will that would cause a
forfeiture of [a-dewise] or void a devise or provision in favor of a person for bringing
any court action, including contesting a will, is unenforceable if:

(1) just [prebable] cause existed [exists] for bringing the action; and
(2) the action was brought and maintained in good faith.

SECTION 1.16. Section 67, Texas Probate Code, is amended by amending
Subsections (a) and (b) and adding Subsection (e) to read as follows:

(a) Whenever a pretermitted child is not mentioned in the testator's will,
provided for in the testator's will, or otherwise provided for by the testator, the
pretermitted child shall succeed to a portion of the testator's estate as provided by
Subsection (a)(1) or (a)(2) of this section, except as limited by Subsection (e) of this
section.

(1) If the testator has one or more children living when he executes his last
will, and:

(A) No provision is made therein for any such child, a pretermitted
child succeeds to the portion of the testator's separate and community estate to which
the pretermitted child would have been entitled pursuant to Section 38(a) of this code
had the testator died intestate without a surviving spouse owning only that portion of
his estate not devised or bequeathed to the other parent of the pretermitted child.

(B) Provision, whether Vestemcontingent, is made therein for one or
more of such children, a pretermitted child is entitled to share in the testator's estate as
follows:

() The portion of the testator's estate to which the pretermitted
child is entitled is limited to the disposition made to children under the will.

(i1) The pretermitted child shall receive such share of the testator's
estate, as limited in Subparagraph (i), as he would have received had the testator
included all pretermitted children with the children upon whom benefits were
conferred under the will, and given an equal share of such benefits to each such child.
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(iii) To the extent that it is feasible, the interest of the pretermitted
child in the testator's estate shall be of the same character, whether an equitable or
legal life estate or in fee, as the interest that the testator conferred upon his children
under the will.

(2) If the testator has no child living when he executes his last will, the
pretermitted child succeeds to the portion of the testator's separate and community
estate to which the pretermitted child would have been entitled pursuant to Section
38(a) of this code had the testator died intestate without a surviving spouse owning
only that portion of his estate not devised or bequeathed to the other parent of the
pretermitted child. -

(b) The pretermitted child may recover the share of the testator's estate to which
he is entitled either from the other children under Subsection (a)(1)(B) or the
testamentary beneficiaries under Subsections (a)(1)(A) and (a)(2) other than the other
parent of the pretermitted child, ratably, out of the portions of such estate passing to
such persons under the will. In abating the interests of such beneficiaries, the character
of the testamentary plan adopted by the testator shall be preserved to the maximum
extent possible.

(e) If a pretermitted child's other parent is not the surviving spouse of the
testator, the portion of the testator's estate to which the pretermitted child is entitled
under Subsection (a)(1)(A) or (a)(2) of this section may not reduce the portion of the
testator's estate passing to the testator's surviving spouse by 